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Impacting a womanss freedom to reproductive choices

n October 16, in X v Urnior of India,
the Supreme Court of India dedined
permission toa woman whis wis
seeking bo terminabe 2 16 wesk-long
pregnancy. A Bench presided over by the Chief
Justice of India (G0, DY, Chandrachud, held that
the woman's Grse fell outside the scope of the
Medical Termination of Pregnancy (MTP Act,
|
Thee Court said the stabhute permitted the
termination of pregrancy beyond 24 weeks only
in cases where the foetus exhibited substantial
abnormality, or where the woman's life was
umder direct threat. Here, since docbors would
hawe 1o ferminate a “viable fxetus”, the Court
rejected the plea to exercise its eraordinary
PweTs.

Viable Foetus versus woman's right

The judgment Gk shart of bestowing any explicit
rights to the: unborn. But the upshot of its
conclusion is just that: when a foetus becomes
viable, and is capable of survving cutside the
muather's uterus, the woman's right to choose
stands extinguished, barring droumstances
where the specific conditions outlined in the MTP
At are met.

In = holdng, the judgment suffers from at
least two errors. The first stems fram the Court's
Eailure o ask iteelf what ought o be seen a=
central questions to resohing the: dispute: Does.a
foetus enjoy an autonomous moral status? Does it
have legal standing? 1s it capable of exercising

ituticmal rights? The judg: does not
engage with these questions and, as a result,
places the rights of a foetus ai a pedestal, above
that of the rights of a pregrnt woman to her
privacy and dignity.

Serond, the Couwrt Bdls to esamine whether the
MTP fct is merely an enabling legishtion. Does
the statute Bcilitabe the exercise ofa fundamental
right? O, da its exemptions constite a conferral
of rights in and by themsebres? Had these
questions been posed and answered, the Court
my well have considered whether 2 woman
ought io be allowed o terminade her pregnancy
outside the berms spelled out in the legislation. IF
the right o fresly make reproductive choices i
Fundamental, Bowing from the Constitution,, the
Conert ought b scarcely feel injuncted from
issuing directions beyond the MTP Adt's remit.

Comsider the Bets. The petitioner, a Fyear-ald
rarried woman, X, with two children, the
youmgest barely a year old, wants her pregrancy
terminated. She became aware of her pregnancy
oalby 20 weeks in, as she had betational
amenorrhea — a condition in which women who
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are brestieeding have amenorrhea, that & not
the Court that when she ulimately underwent an
ultrasound scan {owing to symptoms of nauses
and abdominal discomfort), she was found (o be
24 weeds pregnant.

Petitioner's plea's and

X made two chief pleas ane, she submitted, that
she was suffering from post-partum depression
and ber mental condition did not allow ber o
ragse another child; and two, her bushand, she
sail, was the anly earning member of the family
and they could ill-affard to care for a third dhild.

At the frst instance, an October 9, the Court,
on examining 2 repont submitted by a medical
board constituted by the All India Institute of
Bedical Sciences nuled in her Envour. To allew the:
pregmancy to continue, 2 Bench compriging
Justices Hima Kohl and BY. Nagarathna held,
cotld have a serious bearing on the petitioner's
mental health

But, on the fllowing day, the Union
povernment went back to Court and said that ane
of the membsers on the medical board had written
im, asking for a chrification an whether the
permiratiom could go abhead, given the viable
status of the fetus.

When the Bench resssembled, on Octobser 11,
the petitioner remained resolute in her plea. But
the two juckges found themsedves disigreeing with
each other. Justice Kehli sid her “judicial
conscience” did not allow her to permit an
abortion. Justice Nagarathna held that the
petitinner's decigon must be respected. The
woman's choice, she ruled, was paramount, and
her right 1o reprodective health incheded a right
B am abortion. What is more, 2 foetus, she found,
is “dependant an the mather and canmot be
recrgnised as an individual persomality fraom that
of its mother as iis very exisience & owed o the
muother”,

Thix impasse between the two judges led o
the crmstitution of 3 separate Bench presided
over by the CJL A new report from the medical
board confirmed that the foetus was viable and
had no abnormalitees, and that the medicabon
that the petitioner was on would not in any way
endamger the pregnancy. Given that neither of the
exempiions availible under the MTP Act were
met, the Court now ruled that s eardier arder
had b be recalled.

But in ruling this way, the verdict runs athwart
the Court’s recemt jurispnsdence on the
Fundamental rights to privacy and dignity.
Indeed, it was onldy kst year, in X+ The Gont. of
Dzt that the Court, rebving on its nine-judge

Bench nuling in Purtaswamy, beld that the right o
privacy — implicit in Article 1 of the Constifution
—enabled indivichals to over
their budy and minsd, and allowed women
complete fresdom to make reproductive chaices.

There, Justice Chandrachud wrote, *_.In case
of an ursanted or incidental pregnancy, the
burden imvariably falls on the pregnant woman
affecting her mental and physical health. Artick
A af the Constitution recognizes and protects the
right of 1 woman to undergo termination of
pregmancy if ber mental or plnsical health & =t
stake. Importantly, it is the woman alone wha has
the right over her body and is the ultimzibe
deckion-maker on the guestion of whether she
waits b undergn an abortion.” The judgment
Further found that 2 woman's right to make
reproductive choices without undue interference
fram the State sprang out of the very idea of
ruman dignity.

IFthis is the correct position of by, surely the
MTP Act must be seen as an enabling legislation,
not a5 & law that confiers a liberty as much as a
L that seeke to provide a means to enforcing a
fundamental right. Viewed thus, wherever the
statube’s mandate is found inadequate by a court
of krw, it would only be imperative that directions
are issusd to further the exercise of 2 woman's
right i choose. But the ruling in X v Union of
India fails to do this.

Foetuses and rights

Even more damaging, though, is the judgment's
implicit aszertion that foetuses hove
constitutiona] rights. Our jurisprudence on
abartion has been built ona converse i
The guaraniees of Articles 4 and 21 of the
Constitution — the rights toequal protection and
lifie — are conferred on persons, and the
Constitution decidedly does not awvard
personbiood b a foefus. As it happens, even the
MITP Act makes no soch assertion. For i it did, it
could not phnsibly create an exception from the
timelines it stipulates to cases where a pregnant
wumin's life is under immecdiate and direct
threat.

As Justice Nagarathna held, there is no place
within our constitutional structure b see 3 fostos
as anvthing but dependent an the mother. To see
it a5 2 separate, distinct personality would be
tamamount o conferring a set of rghts on i that
the Comstitution grants to na other dass of
persom. Such a reading would efface aliogether 2
Jurisprodence that gramts primacy to a woman's
Ereedom to make reproductive choices — a right
that is indrinsic in Articles 14 and 21 of the
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Al and the issue of human-centricity in copyright law +

he Exescutive Order inthe Unitesd States,

issued by the Biden administration on

Dctober W0, on “Safe, Secure, and
Trstworthy Artificial Intelligence (AD", histrates
the changing agtitude of global leaders towards Al
regubitiom. Implementation and the use of Al
without the necesary safeguards cin have
enormous implications for the fubure of
haumanity, and the changes in regulatary
approaches are 2 weoome development.

ranership amd enforeement

One of the mamy areas wherein Al s mised
tough questions is canership and enforcement of
intellectual property (1F) rights. For example,
whille generative Al toals =ach as ChatGPT and
Midjoumney allow people with minimal creative
skills to produce reasanably beautifisl outputs:
with the help of a couple of text prompes, their
e has rised a nmumber of copyright-relsied
questions. These incude whether the use of
nupw‘glmed muaterials, including texts and
images, as training data infringes the rights of
millioms of authors and antists on the Infernet. A
related query revelves around copyright
ramership over owtput generated by Al
sutanomously or with inputs from bumans,

A recent decision of the United States District
Court for the District of Columbia in Sreplhen
Thaler vs Shira Perlmutier is remarkable because
it provides some insights on whether copyright
can exist in work autonomaously created by Al In
this case, Mr. Thaler owned an Al system named
‘Creativity Machine' which he claimed had
autonomously created a piece of visuad art In his
application for copyright registration before the:
L&, Copyright Office, “‘Creativity Machine” was
menticmed 2= the author of the work_ Mr. Thaler
abso added that the copyright of the work woukl
e transferred to him, s the owner of ‘Creathity
Machine’.

The copyright affice rejected the application
o the ground that the submitted work boked
human msthorship. His pleas o the Office o
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reconsider its dedsion wmahumpcmd.umﬂm
samee raticnale. He chall
before the District Court scu]:m:q.lulily The
pn.'rrn.'v lesgal queestion before the Court was

a1 work a 1shy | by an Al
system oould be copyrightable. After reviewing
the relevant statubory provisions, cise lws, and
theoretical justifications for copyright probection,
the court conduded that human creatvity was
essential b copyright protection.

The cowrt's Ene of reasoning is in tune with the
general position of the LS. Copryright Office thus
far vis-d-vis work created mstonomousty by an Al
systeny I a document entithed ‘Copyright

‘When the maner becime controversial, the
office sent a notice to the buman co-authar in the
application declring its intent to withdrne the
registration. But the data from the Indian
Copyright Office website suggests that the work
enncermsd continwes to remain registered. The
Copyright Offioe is also yet to articulate
mandatory disclosure requirements on the use of
Al or even initiate broader consultations on this
impontant e

Tt mary also be wseful to review the carrent
scenario in light of the recommendations of the
:I[nut Repart of the Department-Related
Par v Stamling Cx ittee on
& entitled “Review of the Intellectual

Registration Guidance: Works Cont:
Material Generated by Artificial hlhdl@u'u:!
released in March 2003, the copyright office had
categarically stated that “copyright can protect
onily material that & the product of buman
areativity. Fundamentally, the term ‘author) wsed
in bath the Constitution and the Copyright Act,
exchixles nonbumans®.

The odfice also clarified that copyright
applicants had a duty 1o disclose the indusion of
Algenersted content in any application, ollewed
Ty eletailed guidelines on doing s in registration
forms. Recently, it alo initiated a public
comsultation on warious copyright-related
auestions posed by AL

The case in India
Compare the US. epizode with the prevailing
situation in India. In 2020, the Indian Copyright
ffce registered a wark of art called *Suryast’, for
which an Al system named "RAGHAV Artificial
J:lll:lh#mx Paull:ng.ﬁpp wils ]:ibod asa
re_]am:d an application in wlm:h the same sysiem
had been Ested i the sole authos. While India
has not effectsd any legiktive changes in the
Copyright Act 1957, the Copyright Office ignomed
thee humam authorship regquirement in Indian

ight bw when granting registration with an
Al system s a co-authar.

Property Rights Regime in India’ (hely 20010, The
repont had suggested reviewing the Copyright Act
1957 and the Patent Act 1970 to “incorporate the
emerging techmologies of Al and Al-related
imventions in thir ambit”,

A careful reading of the repont suggests some
of its recommendations aim to refax the
stanlards for securing cogrvright and patents. But
these recommendations do not appear to be
informed by any study of [Prebied challenges
and needs of the Al innoation ecosystem in
India. The committes did not consider the
potential adverss implicatons of such an
approach for the startup eosystem in India. This
i alarming.

1P rights confer monopaly protection, and as
amy meanapaly rights can have extensive megative
consequenoes on society, we need o be cautious
abmst extending, in a straightforward way,
existing [P protections to Al-generated work.
hany of the tradifional economic anguments such
as the need b incentivise authars and inventors
through copyright or patents, do not bold with
the astonomeows creative output of Al systens,
since machines are not influenced by such
incentives.

In sum, policymalers and couns in India akso
need b assime 3 more cautiows approach against
dihsting the human-centricity in copyright ke
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