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Questionable searches under the Money Laundering Act

e enifzorcement of the: Prevention of
Moy Launde Act, 2002 (pased
nﬂ'leha:kgm.lr:?ul']nm
cnmmitment w the inpernazional
COITUTELEY 8 the menace and
espedally after its unusual interpretation by the
Supreme Court of India in Viay Madealsd
Choudhary and Ors s Ulor of tadia and ovs.
{2022}, The Supreme Court of India limived s
application to “on the wrongful and illegal al
property & a result of criminal acovity rcl.g:
a scheduled offesce”. 1t also held thar “the
[PrCperty must the definition of “procesds
of crime™ under Section {Ixu} of the 200 Act™.
It went on i hold thae “the: asthariny of the
Authorised Officer.... o proseouie any persan for
:ﬁumnfmm{mrdmg:ummnd nly if
there exisis proceeds of crime within
meaning of Section X1 ulof the 2002 Act and
further & & imvolved in any prmeu or acthvry”™.

The Cowrt emphatically held tha *Not even in
a case of existence of undiscosed income and
irrespective of s valome, the definition of
“proceeds of crime” under Seovion 21 will ger
abraced, unless the has been derived
ar phiained uimﬂ.ﬂﬂmmm
o a schedubed offence”

The bow mﬂodamdh\-&umn.-hh:h
binds cne and all under Amide M1, i clear - =If
the cffence so r:pnrmdu:xhed.iednﬁ‘m.
amly in thar evenmualry, the  recovered
bry the susthorised Officer would partake the
colour of procesds of crime under Section 200Hw)
of the 2002 Act, i o take frther
aczion under the Act.~. Indariy, the Court
declared, “Ahsent exisence of procesds of orime,
as aforesald, the: authoriies under the 2002 A
Cannod step n or initlase ary prosecution”.

The media has repored many cases of
Enforcement Direcworate (ED) s=arches, ssnres
and arests - which are ourside the EINs powers,

as held by the Courn. the conduc of the
ED i this regand has res n sEvere CTitcksm
frcim the Suprems Cour, uﬂenmﬁ:rﬂn}

Banss v Untan of fudia,

Thee Couert, while sexting aside the amea arders
along with arders of remand paseed
Sesshons Judge Panchish, a.nddﬁm'hi:db_'.u}t
High Coun of Punjab and Haryvana, made
damming ohserations: of
mmmmmwm.un
the EIvs style of functioning. The EI, mantied
with farreaching powers under the stringem Ao
dmuhmmhmmm

 dispassion and fairmess. In the case on

Eand.dtmhl:dmwm:rumm
Court added, = , N0 consistent and
uniform practice seems to be followed_. &
witten oopies of the grounds of amest are
furnished o arrested persons in cemain parts of
the country but in ather ares..... the of
arvesa are either read out o them or o he
read by them ™ in November 2003, ustioss Abhay

o Sernor fedvesate
it Sagzrerra Court
of ndia

The abmse of
authority by
the central
immvestigsaing
agenies and
the abmse of
the priscess of
oot raise
disturbirg
puEstioms

5. k@ and Fanlaj sithal, in Faveas Dibbor v The
Diractonte of Exforoamenr, 3003 INSC MZS,

add resed key aspects of the PMLA: ‘Du:ph.h

reading of Section 3, un]tmpmmem: Crime

Fmeﬂknl'mumube nrnhal.nﬂl
directly ar by amy person as a resuli of
mmmzmmm

Becasr, the eximence of “proceeds of crime”

s quia mon™ for the offence under Section 3 of
the PMLA.

!'ernﬂ happenngmmmemﬁﬂm
bey the Dpposition is damaging 1o
ralism. The Mines and Minerals
[ t and n} Act, B57 isnot
by the Schedule of the PMILA Act and
affenoes in relation therets are not “Scheduled
nid 'm'tm:m .?ulepd
conducting inquiries et B0
llegal mining of sand, a minor mineral under the
controd of States and nit the Unkon. The Mines
At has extenshve provision to ourb evaskon and
enahles penalty and prosecuion for any ilegal
am'rdnnul'ml.ru'.lﬂ Enn, them poweer |s with
the Sime govemmens.

In fharkhand, the EDpurportedly registened
an enforcement case mvestigation report (o,
O 2023) o Jamuary 30, 2003 against an MLA of

r and his associares hased on
Flﬂmaimr:poru-mﬁldby
some persos. While these complaines were
under a writ was filed in
the High Court by one Bijay Hansda fwho was
apparentdy in jail, and who laer, on cath, wid the
High Court that he had not muthorised anyone o
file than petition} i refer these pobice cases o the
(Cemrald Busreaw of Investigation (CBI). Curioushy,
the EI'was also made a pary i this writ .
The petition stated thar the ED had
Investiganion * pertaining to ilegal mining and an
the lmdering of the tanted monies generaed
fram (1™ and dhar te petitioner was ssoed &
ammmans, where he appeared and offered
mmmmemud.uqurau'rurlheﬂhpd
affenders, hased on which the EI had apy
:E:l'ad OTSECUTO repor. '.I'htEDiE:-
“The suspects of the ECIR 072003 .. are
tabiomal cffenders wheo are a pary in the
activities connected with the procesds of crime”.
The EDvclaimed that =. Is
S n  apont et s he et
deak in cash” The ED, @ thar stage, was neher
mvestigring a scheduled offence nor did it have
rof crime.
jpreoess of the court was abused.

alep:dpum.nu:r N ot ol | ¥
withdiramal of the petition. The

fused :!Dl'.,mdlh
et cy dcivered the ucgment trnsiering o
jpoiice cases to the CEI hmn.udiudvugsmred

i.IT\'

while a special besrve petition (SLF) was filed by
the offenders before te Swpreme Court
sl:i.rgh|= theey lhad not been heard by the High

fone passing the judgment,, besides
contending that neither the CBI nor the ETbhad
any jurisdiction in the mamer.

Even maore shocking s the order of the Bench
an Sepiember BB, 300%: “Permission iofile
Sperial Lesve Petition is granied. ke Motloe”

n izl developmenis, berween
mﬂ?m’d bumhpﬂre“re
violations of , such as the notice Easng
Bench bel wothe 5
Court el 200 e the Fpdhonk o rorice
amd Procedure awd Office Procedure. Further, the
later Bench was not persuaded by the
put forth by the senlor advocate jor the
afiender 1o gramt interim relief in a very
deserving case where, besides questions of
Jansdiction, there were pointers inthe violaton
of natoral justice.

A selective targeting
Sovnoww, the CBI and the ED have ahsalute
fresdaom todo what s not authorised under the

ndgmenes of the Sup . Iseresingy,
ﬁmmb%—h&uhHu‘ltmnmﬂ
tha the *the Arcused Panka) Mishra i the MLA
representarive of [harkhand Chief sinkser and &
@ very influential person ” So, the desgn i chear.
v, the proces: of the b is being abused in
an innewarive and bethal manmer o the
limical ] Jharkiand. Efferes are onlby
Emmmm%rmmm'
Srates inchy Tamd Nads The EDv s
Inactive in Staies run by the Bharaiya Janaa
Party, wherne the incidents of Slegal mining are far

miare seriows. In Maharshara, ana, Lmar
Pradesh, Gujarat and Madhya the ases
af flegal mining are 6,743, 124, 23,757, 8,70, and
9,361, respectively.

This mises extremey disturhing questions not
anly abom the abuse of mehority by cenmal
investigating agencies but also the abuse of the
process of court being all along.

M msines and are nint pa of

affences” and ina case where

of crime™ are non-exsen, & &

that cowrts should allw such
investigations io be carried out by the CREand the
EIL It i even more sad that the courts do not ask
these agendes about such actons in other Sates
hummmuﬂngwmndmmﬂu

atiod i O d Stames.

Ftdeuhnlsamnl’lhegﬂncmuf
the Constinmion of Indis, bt i foundaion is
heeing slowdy chipped away through such
Processes.

1 onnstnional
mwippﬂ'sm forgomen what the
Constinution stands for. Let s hope and pray that
these machinations are curbed fortdmdth o save
the further down shide of cor cherished
dEmacmacy.
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Subaltern Hindutva and the crucial social justice test

n the recent Assembly elections in Rajasthan,
Praiesh and

mmhhﬂnmwmi
Snueu.ushm:rhx:ﬂgruﬁﬁm
ﬁmnnﬁu Scheduled Cases (505),
&Ts) and Other Backward
dmuﬁﬂcﬂhﬂ:;me = hruu‘qu:.l
(BJF), making the party a formidable force in
democranc baithes. It isan imporan
development as just a decade ago, the BJP was
aiften cornered by the Opposition as being the
pary of the sodal elees. With the arrival of
Marendra Modi as the Prime Mingser of India,
there has been an elevation of the party 2 one
for she socially Hindis masses - a
phenomenon now undersood under the
“Suffaltern Hinduna® rubric.
En nsorth Ingla’s Pradesh,
unrmmnwxam:mmw the EJF
15 neow 2 dominamt palitical force. These are also
the S@ies whene the populaton of 0BCs, 505 and
the 5Ts is above the natlonal average. In the kst
s o trcugh e OBl
Boups Innovative pal
srategies and by curting influential cokural
dulehpn'lew wmm“
|l
arvently commrodied by the conventional sodal
Hlnuidnﬂnpmm:dmnhpmsw
Dalit-Eahijan masses as pasive peripheral
specimors i the rapid elevation of the rightwing.
With the general eleoson o be held nex year, the
party showldl address the kswes of social
discrimination amnd soomomic mjusics mmore
sensmvely

‘Outliming the: party’s sirategy

There are three froms o the BJP's mobilisation
srategies iowarnds the Dalr-Rabagan masses.
First, marginalised social groups will hemefit from
general wellare measures Inan walvers,
WOHTET-Ceniric &egrmm 0
EWETITENT W ameniies i the
mrﬁrﬂbﬂdgﬁ?ﬂwﬂum \demifying them

Harish 8.
Wankhede
i Aasitant Professar,
Carftre for Politicsl
Shudio, Schaol ol
Social Scimnom,
Amwshuslal Habru
How Dol

The RIFs
subaliern
Hindava' plan.
while straegic
m ensarmny the
party its key
electoral
victories, has m
mekibe to
mevt ihe
asqrirations of
the worst-f
social groups

om the besis of caste. Second, the BF has alleged
thas dominam OBC castes (Yadaws in Unar
Pradesh and Bihar} have exploited social justice
pchcltg.:'u‘l. thenefiore, 2 special reservation
cquiita should be mooted for the Extremety
kbﬂddmsmmhﬂlw
the lmwer strata thro emaive
narTatives about their ;, booms and caste
pride, using warious religious svenis and ookl
froaes infloemced by the EJP. On the fiis side, the
actual ssues of substantive: land dis ns for

sertions among the hisoriclly disadvamaged
hwtmdmlh::BIPMmdup_.Jmmanur
their eoomomic welfire

Pradesh and
while the combined popularion of
Dialits and Adivasis s cose o 400%, their share in
pulmra]puuu[cﬂnﬂ ministership amd other
mportant portiolics) s negligible. Similarly, EBCs
xe:nnhermgl-madgmupnﬂn It comiss to the
distribution of impaortans polies] swers. The
social elines, though small in number, remain the

thes land) . ario af the
Dalit-Bal gm.qxlnlheh@iuh:lurud
jpoweer amd thesr participation in the neoeliberal
eronomic growth as major sharehalders do not
fiormm the mainstreans dsossions within the BIFs
“Subakem Hinduiva® sirasegies.

The Bihar caste report
Bihar’s Case Survey report, that was released
recently, shows that the worst-off sodal groups,
:‘.'pﬂ:li« EBCs, sulll fice precarious ecomomc
conditons, sockl neenrmes and are distnced
froam the basic buman enddements. It is apparem
tha EBCs and Dalits in other Staes Goe simidar
conditons. However, the BIP s with
these isenes and has not o mmﬁm
a0 onniest the prevalen soes of poveny, sodal
backwardness and landlessniess. The ‘Suhalrern
Hndurva’, while appearing m be mainky sraegic
in ensuring the BJPs elersoral vicwories, offers mo
mansdhaie to stisty the aspirations of the worst-of
social groups.

With Vishmu Deo Sal and Moban Yaday a5 the
Chied Mingsters of Chhatisgarh and Madhya
:Fndtd'l respectively, the BIF has demonstraiesd

hﬁmmnmhﬂuﬁp&m

a process of
decln:l:nﬂﬂnnn the mp al prsitions.
Such should ako be I A by

torchis of Hindva's developmenial

agenca.

Second, the BIF should also ensure that a new
I ‘e amang Dalies and Adivasis
Wmamﬁwm.m
emrepreneurs and influencers in the eoonamic
sphere. Such a directive will radicaliee the
conventional social justce polices that ofien
adbdress DalivAdivasi groups as the
recipients of te stae’s Insnead,
Dalits and Adivasts should be identified a5 the
mﬂﬁr%ﬂmﬂ

an Inthe

prafits of urhanisation, mdusirial prodiscion and
technological development. More policy
direcrives and affinma fve action polides are
required sothar the DalivAdvasi dee emerges as
the crucial influencers in the gishal sconomy.

The passihility of a demporatisation

One can expent that the new arrival of the

suhaltern sooial growps ino the rightwing

plationm o curtail the EIPs h'enm'lrru.l.nﬂl

rhesoric and force the state o

comcerns of social justice. Th:dwel.npuﬂ'u:hx

the r o make the right-wing pladfonm
o the values of social reforms, 1o

understand the ecological perspectives of

elﬁcmpnlh:es‘ur:htmlpm!'r:'nuimd

jparticipation of the marginalised sodal I

the economic development and socal 2
The BF must pass the sodal justios test a5

Adivasis, and ro democratise the siraa of
power. Such assurances and their e
nmhnmﬂmllmhlheml‘ambsunm
democmatic party, Fioar thee: welfare and
of India’s subaliern masses.
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