EVA STALIN IAS ACADEMY

12/24, Muthuranga Mudali St, next to Deepam Hospital,
West Tambaram-600045

Restoring earthss right to good health’

i landmark decision, the European Court
of Human Rights foune the Government of
Switzerland guilty of violating the rghts of
i group of wimen sensar cittens of a Swiss
civil society group called KlimaSemorinnen,
noting that the government’s actions o arb
emizmars were madequate and had Gilsd o
prabect wanmnen against the impacts of dimate
change.

As a frst of its kind decision anywhere in the
wenelel, i haghlights how the climabe crisis is
imcresingly becoming o buman rights crisis.

A similar watershed moment happened in
India a month age, when the Supreme Court of
India rubed that people hoee o right ‘b be free
froom the adverse impacts of dimate changs',
citing Articles M {equality before Eiw and the
el protection of laws) and 21 {right o ife and
perseanl libsertyl of the Indian Constitution as the
srees,

The latest State af the Global Climate Report by
the Waorld Meteorological Organization reveals
that mast climate change indicators reachnsd
record hevels in 3027, [ confirmed 2021 to be the
hattest vear simee we started recording global
tempertures. Records were also broken for
peean heat, sea level rise, Antarcie Seaice ks
anel glacier retreat,

A planet under stress

The health of the planet & under extreme stress,
impacting people’s rght o lve a healthy Efe, The
UM Secretary General Antdnio Guterres's message
o Inbernational Mother Earth Day 2024
umdersoores the dire sStuation, ‘Humanity is
acting like Mother Earth's delincuent child. We
depend on nature. . Yet, we have brought chaos
1o the matural world... These acticns harm nature,
angl they barm humanity... Togethier, we must
resture harmony with nature..

A ane of the world's Bstest prowing
eeomimies, India has made rapid sirdesin
decoupling emissions from ecomamic grawth. It
s abready achieved two af its Nationally
Determined Comtribution (W0C) trgets, vz
reducing the emissions imtensity of its GDP by
33% 10 35% from 2005 hevel, and achieving 40%
cumulative electric power installed capacty from
mar-fossil fuel sources, well ahead of thee target
year of 2030,

Howeyer, the country remains highly
wulnerable to dimate change. Bore than S0% of
its population Fves in districts that are at risk of
dlimate-induced disasters. Rising temperatures
aned matural disasters are manifesting into major
crizes affecting liveliboods and frod security, and
exacerbabing existing socio-ecommmic
irvescpusalities.

It i here that the count'’s chservtion sets an
impartant precedent, lookmg ot these impacts of
climate change from a rights perspectve,
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affecting bumanity's right to health, life, beriy
and much mese. By bringing the impacts of
climate change within the purview of
comstitutional fmdamental mghts, it poees the
way far legal accountability of dimabe action.

The phservation pravides several points of
departure with the potential to sccelerite dimate
action hoth on the demand and supply sde - on
thve demaned side, by mvoking a more dghts-based
approach to climate action, and oo the supply
side, by encouraging integrated approaches and
action between government, private sector and
civil society.

The: first such pomt of departure coukd be the
adoption of an overarching regulation on cimate
change which taless forward the policy-driven
approach of cimate action in [ndia couched in
thye Natbanal and State Action Fans oo Climate
Change. An everarching regulation has the
1 led benefils of enbancing stibe cipacities by
driving allocation of funds, funations and
fumctionaries.

A repart by the Lomdon Schaol of Econamics
and Polftical Science ambsed climates change
frameweork krws across 60 coumtries, concuding
ithiart they have helped establish the strategic
direction for nabonal polices that go beyond
memting targets under ghobal ervironmental
conyentions. This incldes coumries from both
the Global North such as Germarny, Irelamd, New
Zealand, Finland and South Harea, as well as the
Global Smath such 2 South Africa and the
Philippines.

These laws have resulted in increassd public
sector staffing and capacity to deliver dimate
action, including a Sgni pansicn in public
secinr resourcing. While India has several Lnws
and regulations related o tackling cdimate
change, a framework Liw can belp strengthen
climate governanee by buiking effective
imstitutional frameworks and processes, enahling
mare ambitious climate aotion.

Further, it has the potential b provide fora
meare stringent and distrinted accountabdity,
and promating the exchanges af knowledge and
e, O of all the States ind Union Territaries
i the country, 18 are chssified as moderaely
highly vulnerable to climate change. A forum that
enabiles the sharing of best practices on
mmplementation of policies can build coberence
in pulicies and actions between States and Union
Territories,

SGs amad localisation model

A e in point is India’s localization moded for
e Sustaimable Development Goals (SDGs), which
has successfully imtegrabed the SDGs imo
lacal-level phnning through multi-tiered and
multistakeholder processes. States and
terriories take awnership by creating their own
S0 rossd maps and manfering systems, and

Eriendly competition among them spurs
inmevation and Bster progress. To ensure
efective implementation, capacities of kocal
powerruments are built. The moedel also
envourages broader participation from
businesses, non-governmental organistions, and
citizens. This has resulted in o moere efficient asd
cofhborative approach o achieve the SDGs.

The secomd patbiway can build mber-mindsterial
and inter-sectoral approaches. The One Health
initiative is cne such exampls which has browught
together 13 Mmistries and departments in the
chimains of health, environment, science and
technulogy for disease control, research, and
pandemic preparednes. We need o expansd this
approsch b the privabe sector on integriting a
rights-based approach 1o dimate action in their
core operations. For instance, the circular
economy approsches need b engage with human
rights complant supply chains, including reverse
Iogistics, to have a truly transormative Impact.

Rights-based diabogue

Thee third patbrway cin heverage the court's
olhservation o empower dtizen groups and ol
society arganisations in fostering a rights-based
clialogue on environment, bodiversty and
elimate acton, Within the amba of
environmental palicy, it can build consensus on
overcoaming potential tensions betwesn dimate
enitigation ard action,

This iz reflected in the Suprems Court's
ohservatiom, which came in the backdrop of
balancing conservation of the habitat of the Great
Inalian Bustard, a critically endangered bird
species, with developing solar energy parks ta
meet the country's rerewable energy targets.
While noting that wildlife conservation cannot
coame at the oot of citieens' right to be protectsd
Eranm climate change, for which expanding
renewable energy caparity is indspensahle, the
Court insisted wpon more dialogues b arrive ata
holistic soluticn.

Every year since 2000, April 2255
eommemprated as International Mother Earth
Day. The ickea of Mother" Earth has been
embedded in India’s culture and traditions for
centuries, reganding nature asa 'living' entity
rather than just a resource.

I 2022 thee Mandras High Court in Tamal Nadu,
wiile hearing a case on changing the
clasaheation of forest bind, declared ‘Mather
Batume’ a Tiving being’, granting it the statos of 2
legal persom with all corresponding rights, duties
sl liabilities, in order o preserve and comserve
it

We now need bo use these judgments and
ohservatioms to restore Mather Earth's right to
good health, and by doing so, pratect the right of
people to a future free from the mpacts af
elimate change.
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Political space for disability rights, a sliver of hope

season rarely pocasions a disoussion on

the rights of persons with disabilities.
Herwerves, the promse of the Congress and CPHM)
1o include disability as a spedhc ground for
discrimination under Article 15 {and Article 163 of
the Constitution has sparked optimizm within the
disability rights movement. Curremtly, the
provisian prohibits discrmination on gromds of

T he release of manifestos during election

“religion, race, caste, sex, place of birth, or amy af

them” and does not expresshy mclude disabality.

Amemndment as demand

A constnational amendment af Article 15w
atddress this glaring omission has been a
lomg-stancing demand of the disability rights
movvemend. In 2049, this demand was reafirmesd
by the UN Committes om the Rights of Persons
with Disabdlities in its conchuding observations
whike reviewing Incia's compBance with the UN
Cormvention on the Rights of Persons with
Disabilities (UNCRPD). To this date, no steps have
ke takem in this direction.

Ever simee the Constitwent Assembly debates,
the discourse on disability rights within the
constitutional scheme has continued (o overlook
the concerns af the disability rights movement.
Herwerves, the disability rights movement i Inclia
anl across the globe has made sgnificant strdes
sinee then The adoption of the UKCRPDNin 2006
marked a sgnificant step, recogising that
persoms with disabilities are entithed w enjoy
their rights “an an equal bass with others”. India
ratified the Conventian m 2007 and enacted the
Eights of Persons with Disabalities At in 2006,
While o amendment was made to Article 15m
response b the ratEfication, Section 3 of the A
provided that no person with disabilities shall be
discriminated against on grouncls of disahility.
Herwerves, the law omly extends a restricted noban
off equality to persans with disabilties. This

is an Aasistan
Prodassor at tha
Schood of Law, BV
Univarsity, Bingalun

The promises
mide in
mianklesios of
the Congress
anmd the CPLN)
on disahiliy
rights spell hope
that Inclia could
b ready o shif
the Owverton
window

o the lssue

provision also says that if the act or omission is a
proportonate winy of achisving o legitimate gim’,
the same shall not viclate the provisions of this
Lo, As the phrase ‘legitimate aim’ is not defined,
it leavees wiche scope for legislative, adminisirative,
and private action to be classified as a “legitmte
am’.

There can be an argument that the current gap
can also be rectified by amending the absve Act.
However, even after such anamendment, the
right agains discrimination guaranteed o
persons with disabality would remain a statutary
right as pppased 10 a constitutional right.
Corsidering the higher normative value of a
consitutional right, the amendment would not
anly signify a deeper commitment but would alse
provide a stronger remedy in the formala
fumdamental right agairst discriminatary acts
and amissuns.

The Constitution of India holds deep
philesophicl importance I our country's social,
palitical, and hegal structure, marking a departure
froan colanial rule to adopting a democratc onder
based an principles of liberty, ecuality, and
frabemmity. It restrsctured the relationship
Between individuals and the state by
guaramtesing everyone fimdamental rights
against the state, amd the relationship among
inclividuals by guaranteeing equality and the right
against non-discrimination. Article 15 prohibits
dizcrimination based on certain grouncds.
Through these grouncds, it identifies the social
hierarchies amongst #% citizens and bow politics
af exclusion can be remedied. The inchusan of
disability umder Artiche 15 will undo this historical
injustice.

I 2088, the Supreme Court in Savlej Singh
Johgr vs Union of India extended the protection of
Aurtice 15 on grounds of 'sexual orentation’ after
recognizing the sme as analogous” to the other
grounds mentioned under Article 15, This

decision opened the poesibility that the judiciary
ity extend the same protection on grounds of
dlisahility by treating it as analogous grounds.
While treating disabality as an amlagoas ground
iy extend the protection of Anticle 15 o persons
with disabilities, # cannot be considered an
altermative 1o a constituional amendment that
specifically includes disability 2 a ground umsder
Jurticle 15

The analagows groumds approach poses a
burden an the Etigatar 1o have the same
recognissd through the process of constitutional
Istigation and fgnores the systemic
marginalistion fced by persons with disabilities.
It should be the responsihility of the government
amd ot that of the judiciary o recognise this
OIssHon.

The possibility of poditical will

The promises made in manifestos of the Congress
amd the CPICM) have sigmalled an era where there
i a clear polstical will to act on the demands of
the disability rights movement. Disability rights
organisations i [ndia deserve due aredit for their
comsistent and aggressive advocacy behind this
chemianad.

I February 1024, the Natioral Centre for
Promotion of Emgployment for Disabled Peaple
(HCPEDF) and the National Disability Network
(NDNY bunched a Rrst-ofits-kind inigtive by
relesing a manifesta for and by persons with
disabilites, which urged the political parties o
pricritise and address the isses of the disabled
COAETLUnity.

It is only hoped that ather parties follow the
example. Electoral promises are rarely fallowed
im India’s electoral democracy. But despite that,
these promises give hope that the movement will
no longer Bue political apathy with regard 1o this
chemiand and that India is reacly to shift the
Chver bom wimchow on this topic.




