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A milestone in Hindu marriage reform in India

early 56 years after the enactment of
the: Hindu Marriage (Tamil Kadu
Amenddment) Act G, young
Mbvarasan, from Tamil Nado, mever
thought that his Supemarivatha marriage that
waes performed and validsted under this Act
ookl be mvalidated and rrm'mudmdbjr the
same Madras High Court which, in 1953, in
Chidambarmm Chettiar v Defvenai Achi, had
declared such marriages o be mall and wid sinee
they did ot follow the Hindu marriage ritaals.
Of couwrse, the ground on which resistance o
Sipamartyatfed thinomanam (martage) came up
is chifferent to<kary than it was in 1953 when Madras
dic] st harve 3 kw b support such radically
reformed no-ritual marriages among Hinds. On
August 28, 1953, quoting Monussritr, the judges
observed that solemmisation by a priest and
Saptapadr was recpuired for a lawful Hinduo
marriage, and declared that self-respect
marriges among profesed Hindus were imalid:
they were not in conformity with marriages
recognised under Hindu Law, and the children
‘born were not legitimate under the b,
Inanother case, in 1958, when Rajathi, who
had a selfrespect marriage with Chelliah, sought
court intervention for restibation of conjugal
righits, a district court in Tiruchi denied her the
right om the ground that her marriage was invalid
unider the Hindu Marriage Act, 1955, Instead, the
court castigated the selfFrespect mevement for
the p]ﬂ'u: af young women in such ‘illegal’
wiich, in the judicary's view, had led
1o the denial of their conjugal rights. These
interpretations were aimed ab discrediting
reformed marriages, which were typically
inter-casge weddings performed with the
ohjective of protecting women's rights and
pramoting ideals of companionate marriage.
‘These judgments led the judiciary and Brahminic
Hindhes o demean the seli-respect marriage
practice, libelling women in such marriages
concubines and children bom as illegitimate.
They revealed bow some in the judicary
mobilised commaonty held hegemonic idealks of
Hindu mariage practices to counter Dravidian
notions of albernative non-Brahminic marriage
practices.

A basis of the self-respect movemsent

One of the important daims of the sef-respect
mewverment was that all farms of customany and
traditional Hindu marrisges, mainly the
Brahmanical anes, upheld caste supremacy and
the patriarchal rights of men. The movement
abeucated that 2 man and a woman should enter
a dissoluble contract o form a comjugal
relationship without conforming o any religious
practices. Further, in the conbext of widely
practised bigamy among Hindu men, the
mavernent adwocated the civil registration of all
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marriages and uphekd women's rights to dissobe
the marriage, remarry, and claim thesir rights in
property. The couwrt, on the utllcr]und..lry
denying the wlidity of sel-respect marriage,

densed Rajathi hﬂ'c\url_'nlpl rights. Sl.l.h.seql.mrllt:r
in 1964, after the Hindu Marriage Amendment Act
in 1967 which legalised the Supemarivatai
thirimmaraam, Rajathi claimisd the
restitution of her comjugal rights after a mew trial.

A

The making of this legislation meant a protracted
struggle for the Dravidian movement in the
Madras Presidency and aboat the all-lndia level
at 3 time when the Hindu Code Bill was drafied.
I 1944, when the Himdu Law Committes headed
by BN, Bauw was gathering evidenoe across
presidencies to draft the Hindu Code Bill, the
memorandums and oral evidence submitted by
the leaders and activists of the Sel-Respect
movement demanded not just a few piecemeal
changes o Hindu b but also for women's hegal
rights ower all other concerns of Hindus in
general.

Bunjitham Gurusamy of the Self-Respect
movemnent argued that the defindtion of the
“Hindu' wais not comprehensive enough io
inchsde all these who did mot profes the religion,
undtl'nl nanrreligions marriages needed o be

umder the new Hindu code.
Unfortumately, the Bau Commitbes mpcu't af 1947
did not ackncwledge these demands. It
recognised and afirmed the begal status of
Virasaiva, Brahmo Samaj, Arya Samaj and
Frarthana Sanmj marriages; thus the Hinduw
Marriage Act 1955 granted legal status only to
Ehese reformed marriages.

Chase 7 of the Hindu Marriage Adt of 1955 gave
importance io "Hindu' rites and ceremonies
inchsding the Saptapadt and recognised anhy
custamary rites and ceremanies such as thalt
tying, and not the non-ritualistic and anti-Pumohit
Hindu contractual weddings. The unanimous
response of Parliament and the judiciary was that
self-respect mamiages should be registered under
the Special Marriage Act, 1954, This Act was
passed in Parliament withouwt giving much
thensghit t the property rights of couples in cvil
marriage, which meant separation from the
Hindu joint famiby and denial of rights over
ancestral property.

In the @se of Chidembaram Chettiar v
Deivamai Achi, the Madras High Court suggested
ti the Comgress partyed Madras legishiture that
it take the initiative to legitimise selFrespect
marriages and protect the property rights of
Hindus whi had adopted non-religiows marriage
practices. In 1953, the Madras government
decided to introdsce the "Hindu Non-Conformist
Marriage Registratiom Bl 1954°, but despite it
being taken up for consideration, was withdrowm

and even rejected by the same government on
the: grounc that the Special Martiage Act 54
winild cover the provisions Bor self respect
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I 1954, 5 6L Annamalai of the Denvida
Munnetr Kazhagam (DMK introduced the
Madras Suyamariyvathai Marrisge Validation Bill'
oy Jegalise self-respect marriages with
retruspective effect. It was opposed by Congress
legizbinrs while the (Pl and the Praja Socialist
Farty remained neutral, leading to the defex of
the: Bill. The DME's introduction of the Bl in 1965
by &. Madbanan aimed to recognise selif respect
marriages under Hindu lrw and validate them as
walid Hindu marrisges. The DME argued that the
imalidation of these marriages hod negative
consequences for the wife. By seeking legal
recognition for self-respect marrizges under
Hindu bew, the DME aimed to give women the
leggal right o ek divorce, or redress in the cise
of bigamy. But the Bill went nowhere. When the
DME won the election in 1967, the: Bill wis
imtroduced ax Section 7 A, The Hindu Marriage
{Tamil Madu Amendment) Act 19367, This Act,
other than validating all non-ritual Hinda
marriages, questionsd the Brahminic
interpretations of Hindo marriage.

There are still blocks

This amendment was radical enough to trowhle
the Uniom greernment (more soin recent years)
as musch as the judiciary, which was evident in
the way they were sither rejecting the walidity of
the amendment or by imerpreting the amended
Act in such a manner that would discourage
non-ritual, consensual inter-caste marriages.

Two eximples highlight this. In 3007, the
Unirm Bindstry for Social ustios and
Empaorwerment which wes rewarding awsirding
inter-caste couples refused bo recopnise the
Section T Act and rejecied applications from
Tammil Nadu on the ground that these marmiages
were not registered under the Hindu Marriage
Act, 1955, The Madurai Bench of the Madras High
Court had to enlighten the obstinate Union
Minisiry on the validity of the legislation.

Last month, the Supreme Court of India had to
remind the Madras High Cowrt on the walidity of
Sirpemarithar morriage in Tamil Kadu as they ares

withoust amy refigious practices and
without amy public ceremony, but throwgh a
dedaration of marriage in the presence of
refatives, friends, and other persons. Howeer,
one mst remember that the cumulative effect of
leggal reforms for women in Tamil Nadu had a
fr-reaching impact in the various adjudications
of the Madrms High Court which held fir more
radical perspectives on gender rights in mardage
than any other cowrt in India ax in a verdict that
related to the registration of a tansgender
weiding under the Hindu Marriage At
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Reform can address India’s kidney transplant deficit

nidia’s organ shortage when it comes o

kidneys is alurming. In 2023, over two kikh

[patients neseded 3 transplnt, but there were
valy about 7,500 transplants (about 2.4%). Due o
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the prevalence of diabetes, malnouaristh
wwercrowding and poor sandtation, there is a hlgh
prevalence of Chronic Kidney Disease (CKD) in
India, affecting about 17% of the populbition. CKD
often beads to end-stage renal disease (ESRD). A
kidney transplant & often the best treatment for
ESRD. Specifically, transplant is often better than
ahernatives on almast all dimensions that matter:
paality of ife, patient convenience, life
expectancy, as well as cost-effectiveness. In
contrast to Indi, the United Stabes and other
countries could Gurry owt about 20%

transplants. Notably, a significant portion of this
Eap is an aceount of more stringent regulations in
India than a lack of medical Ricilities.

These are four main ways a patient can obtain
a kidney. The first i o get 2 kidmey from a
deceased person. This is constrained due toa
lack af donations, the particular conditions
required an the nature of death, and the
infrastructure needed to collect and store
kidneys. The seoond is to request a relative or
friend 1o domate. Howesrer, donor and recipient
hawe 0 be compadtible in terms of blood type and
s type; such relative/friend donors ane often
incompatible.

A case for changes

Thuss, regulations for kidney exchange are needed
as kidney exchange must aflen ocour acros
Family units. But we argoe that these regulatons
e wrgent neform o unshackle two innovative
kidney exchange methods: kidney “swaps' and
kidney ‘chains’.

In kixdrey swarp, let us take the example of bwo
strangers, Sunita and Zoya, who need kKidneys.
Sumita’s spouse is ncompatible with ber, and
Zoya has the same problem. However, if Sunita's
spouse is compatible with Zoya, and Zoya's
spense is compatible with Sumita, swap donations
are possible. In kidney chain, ket us ook at the
case of Sanu who is an altraistic donor donating
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worsening a
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i kidney with o expectation of a kidney in
retuern. Sonu donotes ko Sunita (ssuming
comypatibility), Sumita’s spouse donates to Zoya,
and Zoya's spouse donates to some other
compatible person, and so o0,

Our research shows that there ane banely any
swaps and almost no chains in India. Thisis
because of legal roadblocks. And this isa
significant opportunity missed with terrible
consegquences. Consider swaps. Swap transplants
are legally allowed in India with due permission,,
st oaly near-relatives are allowed as
donor-recipient pairs. Exceptions to this
restriction are Kerala, Punjab and Haryana,
where High Court judgments hinve recently
alkowed non-near-relative dosar-recipient pairs
after verifcation. Thus, inmost Stabes, if Sunita’s
donor is not a near relative (such as spouse,
parents), she and her donor cannot participate in
a swap. By contrast, it is legal for Sumita’s
non-near-rekitve to donate to her. These double
standards scross swaps and direct donations ame
questionable. Easing the Lows for swaps to make
them an a par with direct donations & necesarny.

Further, unlike national, regional, and State
lists for direct transplant from cidivers, there is
no national coordinating asthocity for swaps.
This is again a huge Iost opportunity, snoe Linger
and more diverse pools make it easier to Bmd
comypatible swaps.

While there are cecional swaps in India,
there are almest oo kidney chains, First, inall
Stabes except Kerala, it is illegal to donate a
ladney ot of altruism. Thus, one canmoed start 2
chain since cne cannot donate without getting a
kdney (for a amily member) in retumn. And,
kdneys from the deceased or bradn dead are oaly
used for direct transplants, not for chains or

es

The: lack of Kidney chains is possibly an even
bigger opportumity missed than swaps. While
participating in swaps, families demand nearly
simultaneous operations of all donors and
recipients since no ooe wants b lose a kidoey
without gaining cne. But in chains, each
first recenves a kidney and only then does their

relafive donate. Thus, chains, compared b
resources and uncertainty for participants.

Needksshy harsh bws regulating swaps and
chains have contributed o a proliferation of black
markets for kidneys. “Selling a kidney' o relieve
Enancial distress is a mainstream reference.
These black markets endanger all their desperate
participants since these operations are conducted
“off the boods', withouwt due legal and medical
safeguands.

At a sdow

Reforms of kidney exchange lws have been sow.
The Transplmtation of Human Organs and
Tissues Act 15694 gt the ball rolling by recognising
transplant possibility from brain-stem death. In
the 201l amendment, swap transplants were
legalised, and a national organ transplnt
programme was initiated. But the national
netwaork remained underdeveloped indtially.
Acrording to the Transplantation of Human
Orgams and Tissuwes Rules 2004, swap transplants
are allowed oaly for near relatives. The
government's recent reforms (Febnsry 202%)
allonw more fexihility in age and domicile
requirements while registering to obtain an
organ. But these reforms lezve the indamental
imue of inodegquate kidney supply Lrgsh
unaddressed. Thix i why it is beneficial to allow
and encourage altnsistic donation, non-near
relafive donation for swaps, and to improve the:
kixhnery-ewchange infrastructure.

Inelian does not need to innewvate inorder to
reform chains and swaps. Sufficent precedents
hanve been st globally. Australia, Canada, Ismael,
the Metherlands and the United Stabes (among
others) now allow albruistic donations. Spain and
the United Kingdom have nationakevel registries
I'iurkndrlqrd‘m:ulm'aps The U5 has
especially made progress in Boilitating thowands
of swaps and chains. Spain even has intermitional
colbaborations for kidney exchange. India's real
challenge, therefore, & o kearn from amd
replicate such existing suocesshl regulations o
improve the lives of several thousands of citzens.
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