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The PMLA — a law that has lost its way

distinet abjective. The humongous

valume of black money generated
through inernational drog rraficking posed a
grave threat 1o the economy of many countries.
There was widespread realization that the blsck
oy d through the ishi
rade and invegrated into the legitimate econonsy
was likely todestabilise the world economy and
endanger the integrity and soversignty of nations.

The background to the law is important

The United Nations ook seriows note of this, and
in 88, held the United Nations Convention
against Mlcit Traffic in Karcotic Drugs and
Paychotropic Substances. All countries were
nerged 1o Lake ungent Steps 1o prevent the
laundering ol the proceeds of drug crimes and
other connected activities. Subsequent o this,
seven major industrial nations held a summit in
Paris (July 1989) and established the Financial
Action Task Foros (FATF) o examine the problem
of money laundering and recommend measures
1o tackle this menace. Therealter, in 1990, the
United Kations General Assembly adopted a
resolution, namely, te Politieal Declartion and
Global Programme of Action which called upon
all member-countries 1o enact suitable pieces of
legislation 1o effectively prevent the laundering of
drigg money.

In purssnce of this resolution of the UN
General Assembly, the Government of Indks used
the recommendations of the FATF w fomulste
Jegislar.lmm prevent drug money Lundering. As

1& trafficking is 3 rans-border operation, the

I a special session on June 10, 1998 on dwe
theme ‘Countering World Drug Problem
Together” and made another declaration on the
urgent need o comiat money laumdering.
Accordingly, the Indian Parliament enacted the
Prevention of Money Laundering Act in 2002, But
it was brought imo foree in 2005,

This narration of the history of this b is

v in cnder 1o the origins]
objective and the circumstances which lead o the
enactment. As i clear rom the history, the main
Tocus of the law B on combarting the laundering of
drg money. Accordingly, the Act of 2002
contained a few alfences listed in the Indian
Pl Cosdee {IPC) and the Narcotic Drugs and
Paychotropic Substances Act, 1985, The UN
resolutions, and the FATF recommendations are
all foeused on the prevention of money from the
laumdering af drggs. However, the PMLA of India
acquired 3 different character through
amendments from time o lne

Thz lw on money laundering revolves around
the “crime procesds™ which are lundered. Mot

he Prevention of Momney Laundering
T Act (PMLA), 2002 was enacted with a
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The most
SEMIOLS A5pect
of the
Prevention of
Money
Laumdering Aot
(PMILA) s the
inclusion of
offences which
have nothing o
do with the
original mative
namely, to
combat the
laundering of
drug money

anly the persons involved directly in the crime

and the generation of the crime proceeds but also

persons who have nothing wo do with the crime

bunt wiho have some involvement at a later stsge in

gﬁe lavndering process are also guilty under this
.

But the most serious aspect of the PMLA is that
it includes a large et of in the
schedube which have nothing to do with the
ariginal purpose of this law — amely, combat
rhrﬁa.ungerhg of drug money. The BNmmlmLEl
o the basis of which the Law on laundering was
enacted in India spoke only abowt the offence of
the laundering of drug money. This was
congidered the most serious economic crime
which had the potential 1o destabilise the world
economy and endanger the soversignty of
matiomns, & highlghted above. The preamble w
the PMLA endorses it So, there was global
consensus on the need po have 3 towgh Lo o
deal effectively with this crime. Thus, the raison
ditre of the PMLA is the crime of the bundering
of'a huge volume of black money generated from
the international drug orade and the spectre of
destabilisstion of the warld econony.

The PMLA' enaciment
Further, the PMLA was enacted by Indias
Parliament under Article 253 which empowers it

sovereimty of the nation are being rried under
this brw. Ome such example is the Prevention of
Corruption Act, 1988 which i aimed ot curbing
corruption amoreg public servanis. This Act was
added 1o the schedule of offences in 20009, The
PMLA now applies with all its rigour 1o public
servants. Thus, a public servam charged with
corrugtion and a hand-core drug irafficker are
rrested alike. A very disturbing thing abour the
PMLA is that an accused under this law is
presumed 1o be gailty unil proved innocent.

A fundamental prineiple of Anglo-Saxon
Jurisprudence is that 3 person is presumed
-mmentmr.ll]:mm guilty. PMLA wrns this
mﬁ:ph upside down_ An accused will be denied

by the entire hierarchy of courts because the
bail provision contained in section 45 of the
PMLA s3yvs that a judge can give bail only when e
i satisfied that the sceused is innocent. Which
Jucdze will ake such a rigk? Sothe person will rot
in jail for vears mgether withour trial.

The bail provision

The bail provision of the PMLA Act (Section 45) is
invesited with a ot of political significance in
present day India. It waes held unconstinional by
a twor-judge Bench of the Supreme Court of India
in Nikesh Tirachand Shh vs Unian of India (2008)
as violating Article W and Article 21 However,
Parli ‘with grest alserity, restored this

o muake baws for impl the international
o This Artiche i that & law
i makes b impl any i ol

an international body will be confined 10 the
subject matter of that decigion. Nem 13 in the
Union list of the Seventh Schedube of the
Constiution i specific on this point. Thos, the
Lvw on money undering enacted under Article
53 and Teerm 13 of the Union Lkt in the conest of
the UN resalution refierred o above can only be
on drug maney. Varous amendments made in
this Act 3 different times bloated the schedule
which mow contaim such offences which are
either ordinary offences listed in the IPC or for
which there are special liws in force. Since
maoney undering as an offence i Enked 10 one
ol the schedubed offences, the olfences contxined
in the schedube become the starting point of the
whole process of operationalization of the PAMLA.
A close look st the schedule will convinoe a
rian o rdlinery prodence that this b hes
devisted from its original scheme. The provisions
contained in it are draconian which were meant
i izl with the dangerous men involved in drug
rrafficking and the money chain. These
provisionm are now being used in other scheduled
alfences w0 withour mitigating their rigour.
Difences which by their very nature do not
generale crime procesds of a scale which can
destabilise the economy and endanger the

provision with certain amendments which was
upheld by a three-judge Bench hesded by Justice
AM. Khanwilkar in Vijay Madandal Choudhary v
Uniton af Iredia 2022). The top court held that this
provision & rexsomable and has direct nesas with
the purpeses and objects of the PMLA Act. Herein
les the problem.

The object of the Act is wo curb the bundering
of black money and o save the economy from
being destabilised. But what sbaut less serious
olfences which have found a plsce in the
schedube? The learned judges nearly said that
inclusion of a particular offence in the schedule
comes within the doemain of the legislarive palicy.

The present judicial approach o the isue of
il in PMLA cases appears 1o be very technical
The judicial perspective on bail was laid out by
mﬁ VLR, Krishna Iyer back in 1978 under the
ollovvirgg woinds in Gradikard Naresimbuly And
0rs v Public Prosscuror, High Court Of Asndfea
“Persomal liberty, deprived when bail is refused,
i oo precious a vale of our constitationsl
system recognised under Article 21 thar the curial
power to negate it is a grear trust exercisable, not
casually but judicially, with lively concern for the
cost o the individual and the community™. From
Justice VR, Krishng Iyer 1o Justice A M.
Khuamvilker, the apex court has rravelled a long
distance.
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Al in elections, the good, the bad and the ugly

n an effort to broeden Prime Minister

Narendra Modi's reach to a variety of

linguistic groups, the Bharatiya Janata Party
(BIPY has wsed Amificial Intellizence (AL to
translate his speeches into eight different
languages ahead of the Lok Sabha elections,
which may potentially be considered India's “first
Al election”. Yes, the widespread application of
Al with irs seemingly imitless possibilivies, is
likely to bring about a paradigm shift in the
meneral ebection in 2024,

Social media and campaigns
In practically every election over the past three
decades, India’s electoral strategy has changed
due to the process of an integration with and a
capitalisation on emerging technologies. lis
spread can be raced to the extensive usage of
phonecalks in the 1990s, the Uttar Pradesh
Assembly election in 2007 that saw the first
“mass mobile phone” elections, the use of
hobograms in 2004, and, noww, the current Al era.
For instance, the significance of social media
platfiorms as essential political campakm
instruments will be particularly remembered in
relation o the 20 Indian elections. Many
analysts even referred o it as India‘s first “social
meedia elections™ or the “Facebook elections,”
mven the estimated $500 crore in digital
spending. The BJP, undoubtedly, benefited from
being the first to use these technological tools
widely to connect with India‘s sizeable youth

fom.
A paper in the Asian jourmal of Political Science,

in 2005, titked “India 2004: Facebook *Like’ as &
Predictor of Election Outcomes™ showed a high

positive correlation between the number of ‘likes*

a party ar its leader secured on their official
Facebook fan page and their popular vote share.
By the time he took office, Mr. Modi was the
sixth-mosi-followed global leader on X (Twitter)
and had amassed over 16 million “likes™ on
Facebook, second only 1o former L% President
Barack Obama among politicians worldwide.
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in almost every
aspsct of

an election

The 319 general election was widely dubbed
the “first WhaisApp election” in India_ Indeed, in
the previous 12 months and earlier, elections in
Nigeria, Brazl, and a few Indian Stares have
shwwn how WhatsApp can be used to spread
messages that are designed to mislead voters for
paolitical purposes very quickly. In his book, How
to Win an Indian Election (2013), former election
campaimn consulrant Shivam Shankar Singh
explained thar Whamapp is “an effective political
platform because it allows for targeted delivery of
information to voters and also because it allows
an excellent ol i organize and mobilize party
workers”.

Glohal elections, Al the dangers
The global elections of 2024, in contrast, are “Al
elections™. In January, New Hampshire voters
answered a phone call from what sounded like
U.5. President Joe Biden. Indeed, it was a robocall
made by Al aimed ar dissuading Democratic
woiters not to iwm up to polling stadons on
election day. Two days before parliamentary
elections in Slovakia, in September 2013, a
recording of a conversation between a journalist
and the leader of the pro-North Atlantic Treary
Organizartion Progressive Slovakia Party was
shared on Facebook, purportedly discussing
methods of election manipulation. They both
immediately called out the audio as fake, and fact
checking murned up proof of Al manipulation.
But, in a close race, Progressive Slovakia lost out.
Was it a “test case”™ before the ghobal elections in
20247

It was Argentina’s turm in October-November
2023, following which an articke in The New York
Times perceived thar “with its expanding power
and falling cost, ir [Al] is now lkely to be a facnor
in many democratic elections around the globe”.
Deepfakes were used in the recent Assembly
elections in Madhya Pradesh and Telangana,
either through doctored clips of the game show
“Kaun Banega Crorepati™ or a fake video of a
leader allegedly pushing voters to suppart their

oppanent. Additionally, fake accounts that
amplify particular messages and generate
ariificial ends can be orchestrated by
Alpowered bots to flood social media sites,
vielding the false impression that a particular
peolitician or subject is widely supported. Social
media, the old instrument, is, therefore,
imterwoven with Al technology.

The political landscape is changing

However, Al can play a far wider role in elections
than just disseminating disinformation. It can be
used in the entire spectrum of campaign
strategies, from the preliminary steps of voter
identification o the intricare details of content
development and delivery. With reak-time
analytics on campaign performances, Al is raising
the bar for political campakgns with its

data-driven and effective micro-targeting sirategy.
The paolitical landscape is changing quickly due o
GenAl rechnology, which presents bath the
poitentizl and challenges fior the 2024 elections.

The United States government has outlawed
robocalls using Al-generated vobces in s
response i the Biden robocall incident.
Technobogy behemoths including Microsoft,
Google, Dpenal, and Meta have vowed to combar
Al content that aims to deceive voters. But will
they be able to complete the task fully proofed?

There is general concern that, similar to
Slovakia, election-related generated contents may
shape last-minute attempds to deter voters from
exercising their right to vote or create an event
with a manufactured porerayal of a candidate that
iz challenging o swifily debunk. A few months
agn, an Al-created image of Donald Trump's
arrest went viral. Whar would happen if a picrure
like that went viral a day before the election?

Al will be far more efficient five years later, in
20249, but & one might perceive, the workd will
also be more resilient, accustomed, and prepared
for Al's decepiive effects. It ks a realm of
unknowahle unknowns right now. And, a lot of
uncertaintes remain.



