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In Article 370 hearing, the original text and spirit count

omorrow, August 2, the Supremse Court

of India will begin hearing oral

arguments in the case concerning

Article 370 of the Constinution. The
changes made to Article 370 through measures
that commenced with a presidential order issued
nearly fiour vears ago, on August 5, were, by all
BCCOUNS, selsmic in proportion. Amendments
were made to make applicable the entirery of
Indias Constinution o fammu and Kashmir (J&K).
The State was also sundered into two Union
Territories: Bk and Ladakh.

These decisions were made at a time when the
State was under President’s Bule with no elected
Legislative Assembly in place. Both in the lead up
o the events and in the months follewing them,
sweeping limitations were placed on civil Hberties
in the regiom. But the Court has already made it
clear that whar it will consider is niot the
consequences of the measures adopeed bur their
legality. In ather words, the question that it will
strive o answer is whether as a matter of law the
decisions made on Article 370 are ultnz vires the
Constitution.

An instrument with qualifications

The Indian Independence Act, 1947, which
estahlished the independent dominkon of ndia,
allowed the Government of India Act, 1935, 1o
serve s an interim constitution until the country
adopted its own The statute permirted princely
States to accede to India by executing an
instrument of accession. In the case of J&K, the
instrument came with qualifications that were
ultimately written into Articke 370

These caveats stipulated thar Parfiament could
legislane for J&K only over matters concerning
external affairs, defence, and communications.
Where Parlizment intended to legislate over areas
otherwise provided for in the instrument of
accession, it could do so by consulting the State
government. But where it proposed to enact laws
beyond the agreed subjects, it lequn'edaddlﬂnna]
ratification by the State’s Constituent

Bur after 1957, when J&K's Constitution came
into force, its Constituent Assembly was
dishanded and replaced by a Legislative
Assembly. Article 370, however, remained
unaltered. lts chief drafter, Gopalaswamd
Ayyangar, had described the State Constitent
Assembly’s recommendation, as mandated by
clause {3) to Article 370, as a “condition
precedent” o any effort at abrogating the
provision.

Mow, with the Constitwent Assembly
dishanded, this dlause had, for all practical
purposes, become nugatory. Thus, Aricle 370
came to be seen, together with the State's new
Constitution, as the only means of governing J&i_
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‘When changes were made to alter this
arrangement the Unkon government seemed
quite conscious of the limitations within the
exdsting rext of Article 370. Therefore, it chose to
book elsewhere, specifically at Artiche 367, Nesthed
inside a bunch of miscellaneous provisions in
Part XIX of the Constimtion, Article 367
comprises a set of general rulbes for interpreting
the Constitution. It was this Article that the
President’s order an August 5, 2019, amended
with a view o transforming the existing status of

JEK
The President achieved this by adding a new

clause o Article 367, which stipulated that
wherever the term “Constituent Assembly of the
State™ was used In Article 370, it woulbd now refer
o the “Legislative Assembly of the State” Asa
result, the basic thrust of Article 370 was
abrogated, without complying with the
precondition that Avyangar thoughe obligatory.

A ‘colourable’ exercise of power
Consider the consequences: with &K under
President’s Fule, the Governor came to act not
only & the State’s Legislative Assembly but also
a its Constituent Assembly. Buoyed by this new
position, the President followed his decision with
a declaration under Article 370(3) that with effect
fromm August 6, 2009, “all clauses of the said
Article 370 shall cease to be operative” And the
new Article 370 proclaimed that all provisions of
the Constitution would apply to J&K.

The President's order no doubt asserts that it
was made with the concurrence of the
“government of the state of Jammu and Kashmir™
Bt seeing as the State was under President’s
Rule, that assent was made by J&K's Governor. In
other words, the Union government was
effectively assenting to its own decision, and, in
this case, a decision with far-reaching
consequences, without o much as consulting —
let alone securing the concurrence of - the State's
democratically elected representatives. This, the
petitioners in the Supreme Court say, ought to be
regarded as a colourable exercise of power.

In the petithoners’ argument, representative
democracy is a basic feature of the Constitution_
Any interpretation of the Constimtion must
strive, they say, towards enhancing this value.
What is more, even the framers of Article 370,
they add, were of the view that any overriding of
the provision can only be done through the
procedure contemplated in clanse (3), that is with
the concurrence of the State's Constituent
Assembly. Once the Assembly stood dishanded,
this option ceased to exist.

The Union, for its part, argues that this i not
the first ime thar different provisions of the
Constitution have been made applicable to J&k.

There have been numerous instances of
presidential orders made throwgh the erstwhile
Article 3TM1Kd), by securing the concurrence of
the State government wherever necessary.

But, as the petitioners point out, there is a
difference here, and this might well be where the
case furns. Previous presidential orders,
including the order inroducing the controversial
Article 354, were made without altering the text
of either Article 1 or Articke 370 in any manner.
This is eritical becase on a conjoint reading of
clanses {c) and (d) of Artcle 37001), what seemed
o fiollow was that the President could make
applicable to &K, “such of the other provisions of
the Constitution™ — i.e., provisions other than
Articles 1 or 370 — with modifications or
excepiions as deemed necessary.

Mo doubt, the President’s order on Angust 5,
2019, only alters the text of Article 367, But asa
consequence it upsets the existing text of Article
370, something that had up uniil this point never
been anempited. By amending Article 370
through changes made to Article 367, the
petitioners claim that the Unkon has done
indirectly what it could not have done directly.

Asymmetric federalism

India’s Constitution establishes a system of
governance, where power and authority are
divided berween the Union and the States. The
political sclentist Loukse Tillin has described this
balance as representing a form of asymmetric
federalism, where spme States enjoy greater
autonomy over governance than others, a feature
reflected in various constitutional provisions,
especially in Articles 371 to 3711

The Supreme Court has routinely described
federalism as representing an essential
component of the Constitution. Therefore, when
arguments are heard on the validity of the
decisions made on Article 370, the Coure will
have to be guided not only by the text of the
provision's original version but also by the spiric
that pervades through the document’s basic
SITLCTUTE.

How arguments play out in court and how the
Court ulimately decides on the legality of the
President's order will have a deep bearing on the
future of our constinutional law. The Indian
Constitution brims with moral values. It also
houses a serbes of procedural minutize. To that
end, the Court might want to ensure that fidelity
is maintained both to these moral valses and to
the systems and processes that make up the
administration of the country’s laws. At stake in
the case is not only the bare relationship that the
Constiution establishes berween the Union and
thee States but also the sancrity attached to the
various subtleties in this relationship.
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Recalibrating India’s clean-cooking strategy

ver the Last 15 years, the Government of
olnd.iaha:ammpiedwrep]lca:eme

success that liquefied petroleum gas
{LPG) adoption has seen in urban househalds, in
poorer and rural households. The Grameen
Viirak Yojana, lsumched in 2006, has helped grow
the rural distributor base from 18% to 60% of the
total LPG distributor base today. The ambitkous
Pradhan Maniri Ujjwala Yojana (PMUY) has
provided more than 9.5 crore new households
with LG connections since 2016, 'With
near-universal coverage of LG, this is nothing
short of an administrative and operational
miracle. However, for the first time, LPG

in Indian households saw an

absplure reduction in FY23 (minus 0.5% versus
FYZ2 after years of steady growth. The questions
are: how long must India consider just subsidising
LPG to improve adoption? And what are the other
options that it can explore?

The LPG story

In the recent past, the share of Indian households
using LG as the primary cooking fuel had rsen
o 71% in 2020 from 33% in 200, according to the
India Residential Energy C Survey
{IRES) conducted by the Coundl on Energy,
Environment and Water (CEEW). It was a clear
indication thar Indian households wanted
adopt dlean cookdng sofutions, and policy could
overcome “preferences” and financial barriers.
However, global events that unfolded since the
COVID-9 pandemic and the ensuing loss of
livelihoods and income on the one hand and the
Russian invasion of Ukraine and the resulting
surge and volatility in crude and product prices
on the ather, have dented even a near-term
prospect of universal use of LPG in Indian
households.

In 2020, with the onset of COVID-I, subsidy
for LPG consumption was withdrawn for all
COMETETS.
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Then, in F¥21, three free cylinders were
provided o all PMUY consumers as part of the
Pradhan Mantri Garib Kalyan Yojana. This drove
thee annual refill rates for LPG among PRMUY
consumers to their highest levels of 4.55 cylinders
per active connection (from three to four
cylinders in other years). However, of the
possible 24 crove free cylinders available for the
taking, onky 14.1 crore were actually consumed.

Further, a nominal subsidy of £300 per
cylinder was reinstated for PMUY consumers in
September 2022, and it helped improve refill
rates in FYZ3 (4.09) versus FY22 (368). Average
refill rates for active non-PMUY consumers are in
slow decline — 400% of PMUY consumers choose
o get two o kess refills in a year now. These
ouroomes suggest that despite sinificant efforts,
home delivery and distribution channel ksues
remain and mare budgetary outkay will be
needed for subsidies to entice the poor to
consume LPG and avail irs health benefits.

Anather challenge is that Indias dependence
on imported LPG — the refined commodity — has
steadily increased to over 4% in FY23 {versus.
46% in the pre-PMUY phase). Further, Indian
households have seen a near-doubling in LPG
prices since May 2020 in nominal terms. With
wolarile international prices, especially since the
Hussian war sgainst Ukraine, and a domestic
budget that relies on petroleum (and its products)
raxation significandy, i i unlikely that india can
refurn to a regime where a subsidy of
approsimarely INR20,000 crore (200112 prices)
was provided each year for LPG consumption
wwer the first two decades of the 2ist century.

Diversity in clean cooking

In order to resolve this impasse, India’s clean
cooking policy must actively pivot towards the
adoption of a suite of clean-cooking technologies:
and shifi from an LPG-only strategy. For example,
electric cooking, including induction cook-tops,

can significantly offset the need for flame-based
cooking. With near 100% access to electricity
connections, rural households can also shift
specific cooling needs to electricity. A CEEW
study finds that even at a high tariff of $8 for each
unit of electricity, e-cooking would still be
cheaper than cooking using LPG at today's prices.
Equally, there are legitimate concerns abour the
power distribution grid in rural India and s
abillity to support all-electric cooking, given the
high power needs of the extant technology.

In urban areas, nearly 1% of households
already use electrical appliances for thedr cooking
needs, and they can seed the bigger transition
thar we want to realise in rural aress. One
possible mechanism to nudge the shift o
e-cooking could be through telescopically
Increasing LPG prices beyond a threshold (say,
seven cylinders thar the aversge howsehold
consumes today). This could displace LPG in
higher-use groups and, in turn, create & demand
for new e-cooking technologies and models, and
precipitate a bandwagon effect.

Demand from these early adopeers can then
spur the domestic manufachuring ecosystemn fior
e-cooking technologies and stem this runaway
dependence on imported LPG and crude, and the
outflow of precious forex. This requires targeted
aupport in the interim for manufachirers o
embrace effickency and design for the needs of
Indian households — how about a gas and electric
cooktop in one device for a stant? Displacement
of *chulhas by e-conking would also avold climate
poliutant rebease. 'With the newly lunched
carbon market, India can actually monetise these
avolded emissions and help finance the capital
needed by poorer rural communities to adopt
e-cooking. The debate needs to move from LPG
subsidy alone to financing and business models
that value India’s clean cooking transition for its
climate and chean air benefits, through a bouguet
of sohmtions.
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