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A strong case to restore Section 84) of the RP Act

ahuil Gandhi of the Congress party
was disqualified on being conviceed
and sentenced 1o two years

imprisonment in a 2019 defamation

case. The disqualificarion was instant because of
the Supresse Court of India's judgemen in Lily
Tharmas v Union of fndia Q013). Through this
judgment, the Court invalidsted Section 8{4) of
the Representation of Peaple Act 1951, which had
allowed a three-month period within which
appeal. Disqualificarion was not 1o take s
during this period; when the appeal is asdayined,
disqualifiestion would depend on the final
owtennme of the appeal.

Thus, undetlhe lesgal provision cited, there
war no instant di jom of girtireg h
ol the legiskure. But after the Court struck down
this provigion of te Represemation of People Act
1951, acenrding o the opinion of some & . a
sining Iggglamn'sgt B Mﬁm'mmpnmme
coert ofders comviction and seneno: under
Sectbon 83 of the Representation of People Act.
The pop court said thar Artice 1023(1) does not
creste any difference betwesn the siting member
and a candidate so far as disqualification i
comcerned. It beld thar Parliament has no power
o grant exemplion o siring members for three
meotatha and thus soruck down Section 8(4) as
wltrar vires the Constitution.

A case with no sound legal basis
S miw, oaly Section S(3) remains in the Act
which deals with disqualification of persans
conwicted and sentenced o two years
imprisonmment. This section simply says that a
person who i convicted of an offence and
semtenced w imprisonment for not bess than rao
years dhall be disqualified from the daste of
comviction. It does not say that such a person
stands disqualified froem the date of comdction.
50, there is no ground indeed o conclude tat
the disqualificarion takes plsce the moment the
curt pronounces @ person guilty. The ondy
comdithon is that such a person shall be
disqualifbed from the date of conviction. So, it
appears that the act of the instant disqualificstion
af Me. Gamdhi did not heve a sound begal basis;
particubarly so when we consider the words “He
shall be disqualified”, which could only mean
thiat some authority s w officislly deckire him
ifbed.
The opindon of this writer, which was

s formier Secretary
Gerral, Lok Sabia

The judgment
in the Lily
Thomas case,
which
invalickared
Section 804) of
the
Represeniation
af People Act,
can play havoc
with the
careers of
shiting
legislatnrs

expressed in e artickes, s that the anthority
thast/who can declare 2 sitring legistsor
disqualified could be the President of Indis
exercising this power under Article 103 Although
the Supreme Court did not accepe this
proposition in Lity Thowas, in Consumer
Education & Reseanh ... v Unicn OF India & Ors
(2009, a threejudge Berch held that a
declarstion by the Presiden, under Article 103,
et the sinting member has incurned
disqualification is necessary.

Thitis, the scheme of Section B{3) seems o be
thast wihven 3 sirting member is comvicted and
senenced o imprisonment for two years ar
mare, he shall be disqualified with elfeul from the
date of conviction. Further, it i the President
who shall disqualify him under Article 103, The
Secretarial of the House to which the member
belorgs has no recognisable authority o deckire
et a member stands disqualified as soon ad be is
comvicted by a court of law.

Disgqualification and sentence quanium
A question of ksgal Enportance thar arcse in the
comtext of the disqualification of Mr. Gandhi was
whether the sty of only sentence can i the
disqualification or whether sty of conviction is
necesary. In the 19808 and 19908, some of the
illgh DJurumlhhabndH Il'.'ﬂ.lllnlsmhundm
th Triparhi 1= Doodinar) nad the

illnndnl High Court in 'ltl:rmn.!rumdwmm
Sirigtut, 1994) lad leld the view that
disqualification remains intact on staying the
sentence. But the Madras High Court ok 3
dilferent view in the Jayalali case (2000, It
leedd thast “the momsent the sentence i
suspendedl].] comviction should be desmed o
e been suspended or otherwise the Framers of
the code would have raken care 1o provide for
stay af comvietion or suspension of conviction
also™. However, in Rahul Gandhi's case, though
the Supremss Court stayed the comiction, it did
il express any opinion on the question of
whether 3 sty of conviction i alo mecesssry or
on the disquali Wil

It enist be bered that d li i
arises only when the ssmence B imprisonment
lioe tw OF FR0re Years. As the Court observed in
its recent order in Rahul Gandhi's case, if the
period of imprisonment was bess by one day the
disqualification would not heve oocurred. It
wionld mean that disqualification is dirscily

relatable po the quantm of sentence and not
conviction. But this is a point the lawmakers and
the judiciary will have 1o deal withe

The judigsert in Ly Thomas can play havoe
with the careers of sining legilators in
country. Instant disqualification on conviction
and sentence will upser their entire legislative
caresr without giving them breathing space
because the courts in general have a very dilatory
aystem in dealing with appeals, nevisions and
such. But the case of the Agra coun staying the
oonviction of Bharatiya Janata Parry (B[F) MP
Ram Shankar Katheria within 24 hours of
conviction in a criminal case, thus saving his
House membership is one of the rarest
excepliong.

It s hearrening that a courr like the Agra
Sesaon OO exisls in our country. But the ksue
of instant disqualifieation needs to be addressed
wrgently as it oy alfect te career of legislators.
Thee Supreme Court struck down Section B(4) o
the ground that Parliament has no power o
provide for a special dispensation for convicted
legialators becanse Artiche 102(1) does not permit
such diferentiation between them and the
candidstes. But so far as differentistion goes, the
Constimtion in fact permis it under Article 103
which provides that in the case of sining
legislators, the question of fhcation under
E:t-;. che DO will i bedmdm President.
Perhaps a suitable amendment can be made in
Artiche 102 10 enable Pardiament 1o restore e
ivalidated Section 8441

No qualitative change
In Eact, the judgment mu:mm:m
resulted in any qualitative change in

the criminal prodiviny of politcisns. Politicians
belonging 1o the powerful ruling dispensation at a
particular time may be able 1o get a comviction
staved within a few hours, thus saving themselves
from instam disqualification. But others will have
1o wait ke Mr. Gamadhi had ro for four months
anad for the imtervention of te Supreme Court
just o get & stay on conviction in a defamarion
case which is non-cogrisable and bailsble. This
and other cases show that Section Bid) needs
be restored and protected constitutionally in
ordier 1o protect the careers of Indix's legislators
fram abrugt comsulsions caused by court orders
which are given, in the words of the Supreme
Court, “without any application of mind”.
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No bubwark for Pakistan’s minorities

alkistan has agammnmd violent

badklash fuelled by allegarions of

blaphemy. The recent incident where a
mob went on the fampage in faramak,
Faisalabad, sering fire to churches, anacking the
homes of the Clristian commumity and
vandalising the bocal ssistant comenissioner’s
alfice only undermm.-s the country’s fahluh.-m

bobding its fund | duty of saf

12 minorities and marginalised groups, The
violeoe followed albegations of blaspheny,
sparked by the alleged deseeration of pages from
the Kovan near 3 house where two Chiristian
brothers lived.

Amid rumours, tee situation worsened with
the involvement of members from the
Telireek-i-Labbaik Paldstan (TLP), who shored up
ensions by Esuing public Sarements. The mol
directed their agpreddion nmwards the home of the
accused Christian brothers, which served as a
catabyst for a series of violen! occurmences.

Christian leaders condemned police inertia,
asserting that officers stood inactive even as
Families sought assi . Benior ad e
and police olficialk intervened and were engnged
in discussions with the protest leaders. Rangers
were deployed and sdditional police personmel
were dispatched, according o reporis.

Amidst the chaos, a first information report
wiard registered agsinss the two Christian sispects.
The incident’s repercission gained censure,
with the focus on what was perceived b be
discriminatory conduct by the police in managing
the siuation. A senior police official was
reassigned o special duty — a decision made in
an attempt 1o address the demands of the
protesting individuak who lad been calling for
his transfer.

Olwioiisly, in Pakistan, the redquirement for
evidence loses simificance when the foous shifts
o blasplyemy, deereby setring a path lor acts of
vigilante justice. This incident marks the second
occurrence of an evert of this reture in recent
riemess Just earlier, an English teacher in

iy,
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Pakistan is an
example of a
nation that has
ane of the
highest
hilasphemy-
related
Prosecutions
and cases of
commumal
apgression in
the world

Balochistan was murdered lollowing allegarions
af blasplenny. In Felruary 2022, the brugal
enirder of priest Willkum Siesj in Peshawar spread
fear amd ouwirsge among Pakistan's minority
coMmmunities.

Resurgence of lerror
Rising aggression agains Pakistan's minorities
has been compounded by the revival of terroriss

that the enforcement of these blasphemy laws
positioned Pakisean as the foremost perpetrator
of blasphemy-related prosecutions and
ool jon i the world

Thee report further observed thst Sections 295
and 288 of Pakistan's Penal Code classify actions
and wrverances tet insult the religion or
deserrate the Koran, the Prophet, places of
wmshq},ormlmsynhuhns criminal

activithed, a1 mitably mgnifbed by the

bhiguois clatses ane often

Taliban's seizure of authority in Kalbul in 2001
Terrorist attacks in Pakdistan have grown mone
severe over time, especially after the deciion by
the Pakistani Taliban's (Tehrik+-Talilan
Pakisean TTP)} to temporarily terminate a
ceasefire with lslamalsad in 200, With the TTPs
confidence boosted by the Taliban's takeover of
Afghanistan, new waves of violenoe agains
minority groups in Pakistan have smenged.
There was a period when minorities
comprised approsimately 15% of the pﬁpuh:im

euplul:edm urgmtl_-.- acrise the Ahmadis, Shia
Musliss, Hindus, Christians, Sk, and
individuals holding beliels differing from the
predominant Sunni interpretation of Iskam.

Acoording 1o Sieglred O Woll, Director of
Res=arch at the South Asis Democratic Fb:rum
{SADF], reli minorities, induding Chri
ehmumerpmh:mdﬁcmnlmrjmmumn
Muslism-majority nations. Bowever, no ofher
country subj Christians to such systematic
and institutional persecution and victimisation as
Paki he saidl.

i mjor cities, However, their repr on has
dwhrilad 1o s than 4% nowe Ammong these
Christians consginme a laction in this
predominantly Sunni Muslim nation. On mhiple
occasions, accusations of blaspheny have
resulted in both court judgments and violence
Largeting minority groups, including Christians.
In Seprember 3020, a Lahore court handed Asil
Pervaiz, a yoursg Christian, the death penalry for
suppisedly sending ‘e messiges” that hod
‘blmphemois comtent” Pervaiz had already spent
almosl seven years in custody Ecing changes of
blasphenmy. There have been memerows instames
whesre minorites such as the Almadis, Shias, and
Christians have been d of Blasphesmy. The

Asilenes

Acomnspicuons silenos s pervaded the corridons
of power, while blasphemy ws have been
Mauned as mstruments to settle personal scones,
seize property, and intimidate minority Bctions.
Arnidst this backdrop, can one genuiney legn
surprise 8 oocurrences skin o the Jaran

incident surfsce repeatedly? Employing vickence
ey the guise of religion stands indefensible in
arry realm. Yet, within Pakistan, the manipulation
of blasphemy laws has evolved into a shield for
vested agendas, as the Dawn lss noted in its

case of Asia Bild, a Pakistani Christian woman, is
widely known.

Mumerous reports have highlighted the
systematic Eilure of Pakistani courts o
adequately saleguard and deliver justics 1o
victims. In relation to the blasphenny negulstions,
a United States Commission on International
Redigious Freedom report, for instance, showed

Inany case, the Bmus et for Pakisean as a
demiscratic state lied in i ability o safemord the
rights of even s smallest minority. The courtry
faces a critical moment, wherein the task ar hand
is to uphold i fledgling democratic struchure in
the face of challenges possd by the presence of a
deep state, a complex el sodety, and a
pragtorian state mschinery.
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