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In impasse in wrestlers’ case, the loser is the rule of law

e aneomomy and the supremscy of the
Lsw cannit be taken for granted,
bevanse it is dependent on political
conmeitment and a robust rbe of Low
culrure. Contemparary Indian society & passing
thirough a phage of an all roand weakening of the
rube of law, mainly an two counts: first, a trust
deficit in the colonial mode of the rule of b,
and second, & fith-oriented majoritarian
re-imaginstion of bews that locate their essence in
the divine providence. The makaie of such
weakening is best exemplified by the case of the
Indian medalbwinning wresthers and their
complains of alleged sexual harssment, where
there has been no nsolition even after their long
sitin protest in the national capital.

The airing of complaints

For almost a decade now, women traines
wresthers — this also includes awvard-winning
sportgperanns — have s and put up with
alleged sl advances and grave indignities
during their training In Jamsry 2005, some of
the wrestlers their sit-in/dfarne s Jantar
Mantar, New Delhi. Despite the Sports Minisory
referring the batch of complainis 1o an oversight
committes, there was no concrete and
saliafaciory uBeOemE.

Affter being subjected 1o nsensitive
during the l;a'gpm':}:;m.me wresters Ehﬂemﬁz
resume the git-in in late April. This time the
protest appeaned to be better organised; there
wag more public support and the survivors also
ﬁm&cmuu Supreme Court of lndis, where

Chief Justice of India passed orders relating to
the registrarion of the First Information Report
(FIR) under the relevan brws and providing
security to the wrestlers.

As a sequel to the orders of the Couwrt, the
Delhi Police registered two FIRs: e first, under
Sectiong 354, 3544, 3540 and 506 of the Indian
Penal Code and the second, under the provisions
of the Protection Of Children rom Sexual
Offences Act (POCS0) Act in connection with the
minor wrestler's alleg With the regl j
of the two FIRS for the first time, the sexusl
harsssment complains came into the domain of
criminal justice, making them the subject of

ice imvestigarion as wedl s judicial i
pmiuﬂmﬁfﬁu,me alleged ;rpecm his
followers began a campaign to vilify the wrestlers
followirg growing public and even some paligieal
support. The campaign of viliication even went
i the extent of critiquing the very basis of the
POCS0 Act. Growing suppart for the wrestler™s
caise and increasing social visibility of the isue
pushid the Union Home Minister 1o oy and
ressolve it politically by having a closed door
mveeting with the representatives ol the protesting
I‘J’Eill.E’ShlJl.‘ule, vl by anmeufguum-m
meeting with the Sports Minister; this also
included ‘adviging” the protesting wrestbers who

BB Pande

& a formar professes
o lawe at
Dl Linitvesrsity

There is a
weakening of
the rule of law
in India, best
exemplified by
the impasse in
the wrestlers”
sl
harassment
complaint and
the fechle
adminkstrative,
judicial and
paolitical
ALEmpLs o
ensure justice

holdd regular jobs 1o resume work. As a sequel
the talks and sssured relied, the sitin ended, with
the wrestlers sayvimg their fight would now
Ccominue in court.

Slothiful and selective investigation
As a kosy criminal justice agency that oocupies the
top ot in the imvestigstion of crime, the Delhi
Police cught 1o have nespondied quickly when
internatiomally sccksimed wrestlers levelled
seriows charges againat the perpetraton’politician
who also ocrupies a op position in the sparts
wirld

After the first sir-in, which also highlighted the
mirky goings-on in the Wrestling Federation Of
India, the police could have acted as in Section
1560 of the Code of Criminal Procedure (CrRic ),
Le., “Any officer in charge of a police station may,
without the order of 2 Magistrate, imestigae any
cognizable case which a Court having jurisdicrion
over the local area within the limits of such
starion would have power 1o inguine into or ry
under the provisions of Clhapter X107, like the
Magistrate under Section B0 of the Cr.P.C.

The Delhi Police is also under legal obligation,
under Section 166A(C) in the amended Penal
Code of 2003, as in the amendment 1o the Penal
Code, which makes the ‘non-recording’ of
information abowt sexual offences an offence
punishable up w0 rwo years imprisonment.
Therefore, when the Solicitor General advised the
Supreme Court on May 28 that the FIRS would be
registered “if your Lordships so directs” and the
Court complied with the wish, both _
urnsial deference to the Delhi Police. The Delhi
Police would have been better reminded of their
obsligation po follow tee mandatory FIR
registration, as laid down in the ruling in Lalin

Kiarrard (2003},

The Delhi Police has taken its own time in
imvestigating the crime, with a focus on the
credentials of the complainants and only cursory
[et gathering as far = the accused persons ans
conosrned. Despite an FIR that falls under the
POCSO Act, the prime accused person has not
been interrogated or subjected to any kind of
restraint even as he continues with this campaign
of silification on social media in an atempt o
mount pressure on and intimidate the witnesses.

Paolice selectivity in the investigstion becanse
lisgally estalbilished when alter over 40 days of
imvestigation, the palice filed s long report in
rwio parts: a charge sheet relating o diffierent
seiueal offences agsinat the sdult wrestlers, and a
closure application (over 500 pages long) in
conmection with the POCS0 Act offence. The
closure application relied on an extra-legal
withdrawal application by the minor, who is

1o have made the first complaing,
including a stmement under Section 164 in a stave
of anger o dispiritedness.

Should the police have mtal supremacy in

manters of the lne of imestigstion, time ken
amd the fisal owcome of investigation?

The rule of law course correction

The credibility and endurability of the rube of law
is eritically linked po universal and
applicabilicy inall sinstbons, which is ensured by
the equality principle propounded by legal
philosophers. In the context of the sl
larasament complaints and FIRs, the equality
principhe demands a free, fir and impartial
irvestigarion that ensures a just and E
disposition of the complains. It appears thar te
Jeﬂmume at the palice bevel has been designed
10 e slow and selective and overly deferential i
the main accised person.

Bt thest abone i ot enough 1o Gl the scales
lor aor againet the accused, who is equally entitled
1oa “fair trial”. However, the journey of the rube of
lanw is expected to continie without impedinent;
that is why the Bench in the Lalits Kumari cass
relied on the reason of keeping an efficient check
on palice powers and hoving the measure of
“judicial eversight’ of the magistrae, the ides
Iing 1o obligate the jurisdiction Magistrate ©
Hillorw wp on esch of the FIRs. Such judicis]
imtervention in imestigation may arise from an
application by the lai directly under
Sertion 156(3) of the CrPC. or on a writ petition
Iefire thee Hiigh Cowrt. In sddition, the appellsie
eourts (High Courts and the Supreme Court of
India) enjoy poaers o Lake s mot cognBance
amd call for an action taken report or divect the
lowwer court o monitor the nvestigation

The Supreme Court, in Sakir Vies v Surte of
LP (2008}, has slready imbued the moggisiracy
with implied/inherent powers io monitor an
irvestigarion in the event of amy abuse of powers.
Sadly, in the case before us, the survivors have,
By aund Largre, i a raw deal Neither the Dells
podice mor the judicsry appesr 1o have
considered it worthwhile to stem the rol. They
v been protesting in the open — af the site and
then on the streets of Delld — for months now
Tt adminisrrarive relief and judicial vir I
spem distant. For the political dispensation, the
“delay” muy be pars ol a “sman” strategy o let the
complains lapse with tme, even as it is
convenient to hlame the Giling colonisl modal*
o e vl o B

Bt for all those who have a greater stake in
wpholding the asic e of the rabe of law and
ersuring fidelity 1o constinuional justice, the
approach W b be different. The need is o
stand wp and resort b course correction to save
the soul af the rule of lyw. We are oot alone in
such a fight 1o save the rule of bew, 2 in ey
other democracies scross the warld, the rule of
law condroms similar threats. This appears 1o be
wihy the Swockholm Criminology Symposinm
{Jume 2023), focused on the theme of “principled
amud equirable bw enforcemen”.
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India’s data protection law needs refinement

true in the face of a task such as drafting and

conceprualising a data protection law for
over 1.4 billion Indians. The European Union's
{EL) data protection law, Le., the General Data
Protection Regulation (GDPR), came into force in
the middle of 2008 and achbeved widespread
popularity as arguably the most comprehensive
data privacy law in the world. However, the GDPR
has been saddled with challenges of
implementation and risks being relegated to the
status of a paper tiger. Although the EU's
challenges may be due to its unique legal
structure, India must guard against the risks of
enacting a law that is oothless in effect.

lndh is no Europe, and this seems especially

Issues around data use

This deliberation becomes increasingly relevant
as the Indian government is likely to table India's
fresh data protection law in the ongoing monsoon
session of Parliament (July 20-August 11). Late last
year, the government released the Digital
Personal Data Protection (DPDP) Bill, 2022 for
public consultation. This is its third recent
attempt at drafting a data protection law. While
the draft released for public comments was not as
comprehensive as its previous versions, news
reports suggest that the government may present
a Bill that is largely similar. Considering this,
critical gaps remain in the DPDP Bill that would
affect its implementation and overall success.

In its scope and definition, the DPDP Bill only
protects personal data, that is any data that has
the potential to directly or indirectly identify an
individual. In the modern data economy, entities
use various types of data, including both personal
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and non-personal data to target, profile, predict,
and monitor users (non-personal data is typically
anonymous data that does not relate to a
particular individual - for example, aggregate
data on products which numerous users look at
between 9 pam. and 11 pan. on Amazon). Often,
this non-personal data when combined with
other datasets can help identify individuals, and
in this way become personal data, impacting user
privacy.

For Instance, anonymous datasets about
individual Uber rides in New Delhi can be
combined with prayer timings to identify
members who belong to a certain community,
which could include their home addresses. This
process of re-identification of non-personal data
poses significant risks to privacy. Such risks were
accounted for in previous versions of India’s draft
data protection Bill, in 2018 and 2019, but do not
find a place in the latest drafi. By not recognising
these risks, the DPDP Bill s very Himited in its
scope and effect in providing meaningful privacy
to Indians. A simple and effective solution - as in
the earlier versions - would be to add a penal
provision in the Bill that provides for financial
penalties on data-processing entities for the
re-ddentification of non-personal data into
personal data.

Limited reach of data protection board
Another gap is the inability of the propesed data
protection board to initiate a proceeding of s
own accord. Under the Bill, the board is the
authority that is entrusted with enforcing the law.
The board can only institute a proceeding for
adjudication if someone affected makes a

complaint to it, or the government or a court
directs it to do so. The only exception to this rule
is when the board can take action on its own to
enforee certain duties listed by the Bill for users.
This is for the adjudication of disputes between
the law and users - for example, an obligation on
users not to register a false or frivolous complaint
with the board, and not between users and
data-processing entities.

In the data economy, users have diminished
control and limited knowledge of data transfers
and exchanges. Due to the ever-evolving and
complex nature of data processing, users will
always be a step behind entities which make use
of their data. For example, a food delivery app
can take all my data and sell it to data brokers in
violation of my contractual relationship with
them. Individually, I may have little resources or
incentive to approach the data protection board.

‘The board, on the other hand, may be in a
better position to proceed against the food
delivery app on its own — on behalfl of all such
affected users.

“This is not a novel suggestion. The
Competition Commission of India, which is
responsible for the enforcement of India's
antitrust law, has the power to initiate inquiries
on its own (and utilises it frequently). Again, a
simple way 1o do this would be to have a
provision in the DPDP Bill that allows the data
protecton board to initiate complaints on its
OWIL

‘These are not the only gaps in the DFDP Bill,
but finding solutions to them would help address
challenges in implementation in a significant way
and make for a more future-proof legislation.
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