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The clear message in the Court’s 'no’to electoral bonds

India, on February 15, 2024, striking down

the electoral bonds scheme, is a landmark
moment. Democracy requires transparency and
the fact is that the electoral bonds scheme was
opague.

Voters in India have no idea who has been
funding political parties and the amounts given.
In all leading democracies, transparency is the
basis of campaign funding. The Court has
restored that ransparency.

T he judgment of the Supreme Court of

Funding limits removed

There are other legal issues. The first is the limit
on funding by a corporate house or organisation.
Again, the world over, this amount is limited to
prevent undue influence on the government. We
had such a provision in India before electoral
bonds were introduced. The judgment says: “The
chief reason for corporate funding of polirical
parties is to influence the political process which
may in turn improve the company's business
performance....”

Electoral bonds also removed the earlier limits
on how much of its profits a company could
donate to political parties. The scheme even
allowed loss-making companies to make
donations. This could have opened the door for
shell companies to be formed with the purpose of
channelling funds to political parties. The
Election Commission of India has said, “This
opens up the possibility of shell companies being
set up for the sole purpese of making donations
to political parties.” This too has been reversed by
the Court.

Democracies went through a phase of crony
capitalism, where big money funded political
parties. In return, laws, policies, schemes and
incentives were made for the benefit of the
donors. In a limited way, the Supreme Court's
judgment prevents this from happening in India.

There was an Amendment to the Finance Bill.
In any country, the central bank alone has the
authority to issue currency such as notes and
bonds. Section 31 of the Reserve Bank of India
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(RBI) Act says “only the RBl or the Central
Government authorized by the RBI Act shall
draw, accept, make or issue any bill of exchange
or promissory note for payment of money to the
bearers of the note or bond”.

The Government amended the RBEI Act usinga
Finance Act, and allowed under a new clause
31(3), the central government to authorise any
scheduled bank to issue electoral bonds. This
amendment to the Finance Act too has been
struck down.

A well thoughi-out plan

We need to pause for a minute to understand a
few issues. The Amendment to the RBI Act was
passed in a Finance Bill as this does not have to
be passed by the Rajya Sabha. At the time of the
introduction of the electoral bonds scheme, the
ruling party did not have a majority in the Rajya
Sabha and wanted to avoid a vote in the Upper
House. But can any issue be inserted into a
Finance Bill? Electoral bonds have nothing to do
with the provisions for a Finance Bill. Again, a
number of laws were amended to introduce the
electoral bonds such as the RBI Act 1934, the
Representation of the People Act (RPA), 1951, the
Income Tax Act 1961, and the Companies Act
2013. It was carefully thought-out. It was in
response to a Central Information Commission
{CIC) ruling that political parties have to be
completely transparent about their funding. The
electoral bonds were introduced to bypass the
CIC ruling. But why are political parties afraid of
transparency?

The legal system remains opaque to the
so-called ordinary citizen and voter. When four
laws are amended to introduce a scheme that
strikes at the root of democracy, namely
transparency, layers of obfuscation are drawn
over the scheme so that the citizen gives up trying
to understand it. But these are not technical
issues. These are issues that affect the very basis
of democracy.

This also raises fundamental issues in a
democracy. Any government with a majority can

pass any Bill, which becomes law. There is no
concept of an independent vote in India and
ruling party members have to vote in favour of
the government unlike in the United States. This
means that a few people at the top of a ruling
party can get almost any law they want passed. In
the case of electoral bonds, processes for public
consultation, and discussions in Parliament were
not followed.

The essence of the

The Supreme Court judgment can be
summarised as follows. The electoral bonds
scheme has been struck down. All Amendments
to the RPA Act, the Finance Act 2017, and the
Companies Act 2013 are violative of Articles 19
and 14 of the Constitution. Article 19 refers to the
right to information, and Article 14 to the right to
equality, where arbitrariness in law is not
permissible. These Articles are part of the
Fundamental Rights in the Indian Constitution,
and cannot be violated. The Supreme Court has
directed the State Bank of India (SBD), the sole
bank receiving funds in exchange for electoral
bonds, to stop issuing them. The SBI has to
submit the full details of all electoral bonds that
have been issued so far, to the Election
Commission of India (ECI) by March 6, 2024. In
turn, the ECI has to publish this information on
its website within two weeks.

We need to note that two constitutional
bodies, the ECI and the Supreme Court, have
acted in favour of democracy. The power of
judicial review of laws passed by Parliament on
the basis of the Constitution is precious. We need
to applaud the Constitution and those who
framed it.

The issue of money in elections, which
includes the use of black money and bribing of
voters using campaign funds and freebies,
remains, It is said that the price of democracy is
eternal vigilance. The Supreme Court's judgment
is the outcome of vigilance by citizens. We need
political parties, but it is Lp 0 usio ensure that
they work for the good of society and the nation.
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A chance to stop the laundry cycle of Pakistan’s elections

ith the resulis of bt wesk's

elections in Pakistan, voters there

harve defivered their poliicans a

unigue moment in history - ooe
whiich coukd present the polity an opportunity i
change the endless cycles of the past. These
cycles have always brought thoss Eroured by the
military establishment to power in the country,
olloswed by a period of bensions and fractune
between the military and the political rulers, the
dizsmiszl of that government, the appointment af
another, and then another election. Rinsee,
repseat.

The consistency with which each of the
perinds of palitical governments in Pakistan has
met its end has produced three constants: first,
mone of the coumtry's 30 Prime Ministers thus far
has completesd a fall term in office. Second, every
current major political party, i.e., Bhutio's
Pakiztan Peoples Party (PPP, Sharif's Pakistan
Muslim League (Nawazx), and lmran Khan's
Pakistan Tehreek-e-lnsaaf (PTD, has at some point
been the military’s "Fvourite” in an election. And
third, each of those parties has by tumn fllen out
of Brvour as well, and its leaders have found
themselbvws imprisonsd or ‘exiled” from the
coumntry.

A rotation of the same leasders
While previows decades after 1947 saw 2 few
military nsle and martial kiw, since 3008, the
military has: played its roke without actually taking
over the reins of government. In this elaborate
game of master-puppetry, military chiefs have
had the support of all government arms and the
judiciary, that have dismissed a number of Prime
Ministers in a series of conveniently timed
Supreme Couwrt judgments. In 2012, PPP Prime
Mimisaer Yousuf Raa Gilini wes dismissed for
contempt of court for refusing to reopen cases

inst then-President Asif Ali Zardari, and in
2017, PML-N Prime Minister Miowaz Shanf was
dismissed over the Panama Papers leak abowt a
London apartment. Given the Emited member of
pleyers in Paldstan’s polity, however, the sme
leaders are re-introduced into the political spin
cycle by the judiciary as well. So, Mr. Sharif was
able o retum to Pakistan Lt vear just in time for
elections because the cases against him were
overturned, and Mr. Zardari's PPP is essanving
amother term for him as President if it enters imo
a coalition deal for the next government.

Blenwhile, kmran Khan was dismissed after a

ner-confidence voie in Parliiment, which was
ordered by the Supreme Cowrt (it had reversed
his dissolution of the hiuse and his call for
general elections in April 2022, Mr. Khan has
since been convicted on charges that ange from
cormaption i insurrection, and & also serving a
seven-year prizon term alomg with his wife Bushra
il for an illegal mamiage” (deemed

“un-lslamic™ by the courts). Apart from Mr.

Pakistans podiny
il has an
opporumniny’ fo
use the unigue
mament that
widers have
provided, o
change course

Khan's mcarceration, the Pakistani courts have
passed a shew of verdicts against the FT1, allowing
cases against mamny FT party members — some of
Eheem bunve quit palitics rather than face repeated
arrests. The country's media regulator had
alreacly banned the FTI leader's speeches from
being aired on television. The Supreme Court also
endarsed the Election Commission's dedsion o
derecognise the FTI, and take away the party
symibal fericket bat), forcing the party to field all
its candiclates as Independents.

With the Independents surging ahead in most
seats despite all this, the counting of votes, which
i= normally an exercise that takes some houwrs in
Pakistan, slowed down woa crawl. Days kater, the
Election Commission showed a three-wary resuh,

ing many of the early leads, which led o
the current @lly where none of the parties has
encugh to form a majority on their own; while
the P Inclependents hove the biggest haul of
seats, the single bagest party at present is the
PMIL.

Predictably, the PML and PPP have decided o
form a govermment together. The Election
Commission will complete the formal notibcation
of these results over the next few days, afier
witich the Independents will have 72 hours to
pledge allegiance o one or another political
party, or risk loging out an a further share of
proportionad seats for women and minaorities
tallotted on a pro-rata basis to parties). One cin
be sure that each of the elected 93 members &
alreadly receiving threats and incentives o break
awary from the PTI in order bo produce the
establishment's desired cutcome, and perpetote
the rinse, repeat knmidry cyde of previows
Pakistani elections. However, Pakistan's pality
still has a chance to take the unigue moment that
Pakistan's voters have provided them o chamge
the course of that history, and w break the cycle
of the past.

Um the Pakistan voter
To begin with, the impartanee of the Pakistani
woter's actions cannot be downplayed,
those who came o yone deq:blzlheq-nicismmw
a pre-selected outcome. This i the voter who
kenesw from past elections that their voles moy not
be counted and their mandate not respected, but
sitill chose o vobe differently from what was
expected. [f Mr. Khan wants io respect that vote
and thwart the establishment, then the answer is
nod to go it alone anxd 9t in the opposition, but,
imstead, to And wons to be in the government. Far
the PHIL-N amd PPP, to form a government that
cuts out the FT1 woukl be a tenvesty of the vote as
well, as this was a vober who clearly rejected the
previous PML-PPP government. also led by
Shahbaz Sharif (2022-2024), before the elections.
Second, each of the: three major parties and
beaders hurve suffered in more or less the ime
wary as the others. Nawax Sharil and Asil Zardari
urve an even longer history of being jailed along

with thesir family members, not o mention
Benagir Biurio's stiruggles after ber fther was
hamged. While none of them is blameless for the
crimes they have been charged with thereafter, it
i clear that those charges can wanish at the dick
of the establishment’s Gngers, when one of the
politicians is desmed serviceabls ar beoomes the
“laadla” (chosen son). Before be was disqualifed
for corruption in 2007, Nawaz Sharif had been

d oy life irapr i 20600} om.
charges af hijacking and terrorism, and yet,
refurned as Prime Minister in 30403, It would be
muxre pragmatic then, if all of Paldstan's leaders
were to decide o be on “the same page” with
each other, rather than with the military, and
drap the practice of jailing the oppasition when
they are in power.

Third, given the state of Pakistan's eoomanmmy,
the next government will need o adopt harsher
reforms and measures to stay within the
International Monetary Fund's programenmes that
as mandated four priorities: severe budget aits;
rabess which will plunge imports; a tight monetary
policy ko curb indlation, and strictural reforms
particalardy for the enengy sector. There is linle
chanee that amy government, ket alone one that
Fas not won the popular vote, will emerge from
thiz process unecathed. The only way forward is
Eur pulrtu:] parties o forge a common economic

Fight anthoritarian forces

There are oiber lessons going forward for not just
Fakistan but ako far other “hybrid® democracies
arvuind the workd, where govermance comes from
a1 merging of democric and authoritarian forces.
The frst is that an electorate can never be taken
For granted. 1f voters are a part of the gystem,
then no matter what propaganda, pre-poil
measures, or past-poll rigging are employed, it is
diffscult i ensure 100% predictable outcomes.
Fakistan's first elections in 970 were able i
show just that, as the Awami Leagoe won the
elections and insisted on forming the government
even thowgh Sheikh Mujier Rahman was jaded.
In choosing to muzzle the people of East Pakistan
thereafter, it military neers lost a Lirge plece of
their country.

Anociber significant oubcome in 2024 is the
poar shenwing by religiouws parties such as the
Jamiat Ulema-e-dslam- and Muttahids
Bajlis-e-Amal, and the even worse performance
of viclent extremists sach as the
Tehreek-e-Labaik, not to mention Lashkar-+-Taiba
chief Hafiz Saeed's son Talha Saeed. The real
lessons, however, are for the polity globally: in
the kirger kumdry cycle of governance,
mmmnfmnﬂﬁlhmh:m leam o
Fang together against austhoritarian forces, o risk
being hung out 1o dry sooner or later.
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