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Challenging the Electoral Bond Scheme

alitical parties in India have
traditionally been averse to any sort of
public scruting of the sources and

applications of their funds. The
astronomical sums needed bo fnance their
processes and operations canmot be raied from
party cadres and altruistic donors. These can
unlymmefrm'rlﬂ'gﬁlﬂ'rlm. and as a guid pro

Ci‘w]suuﬂ)’hu'bemmmhrhlgm
empower the voter by improving her acoess to
background information on the candidates in the
electoral fray, and to bring about greater
transparency in the shscume domain of political
funding. In this, the instrument of public interest
litigatiom (LY has been deployved to good effect.
The campaign is premised on the dtizen's
democratic right to information, which is integral
o the fundamental right bo speech amd
expression under the Constitution,

A veil over the corporate domnor

‘The palitical establishment, an its part, has
spught to undermine these hard-fought victories
by legishitive legerdemain and ingendoos schemes
Fashioned te ohfuscate the klentity of corporate
donors. The United Progressive Allance
gevernment had devised the Elscioral Trusts
Scheme (2007 to create a smokescreen betwesn
pu{rbﬁ]pu.rtuanltltn'm'puralrﬂum:.'ﬂm
Rational [ Alliance, the

EoveTnment, came up with afar more ambitious
and ingenious Electoral Bond Scheme (EBS).

The guardraik designed to Emit the influensce
of foreign money and big business in India's
demolished o prepane the fior the
introduction of the EBS in amsry 2008, which
wak toubed a5 a sincene effort bo clean up elecioral
democracy by incentivising political donations
through banking channek.

Ta begin mﬂgthekregnfmir.lﬂ.ll:n
(Regulation) Act (FCRA) was retr
amended throwgh the Finance Act of WG to
permit Indian subsidiaries of foreign companies
1o domate b poditical parties and save the
Bharativa banata Party (P and the Indian
National Congress (INC) from imminent
dizgualification for having vialated Ifmbu.nun
af fareign comtrik

ﬁnmmlmnpmugﬂnﬂeprumlzmmﬁm
People Act (RPA), the Companies Ad, the Income
Tax Act and the Reserve Bank of India (RED Act
through the Finanoe Act of 2007, despite strident
protests from the REL the Elsction Commission
of Insdia (ECI) and Opposition parties. The device
of inoorporating the amending Bills in the
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Finance Bill effectively short-circuited the
consideration of the legislaive proposals by the
Rajya Sabha and ensured their smooth passage.

Months before the EBS was promulgated, the
Commeon Cuse filed a PIL to challenge the
constitutionality of the amendments made in the
lesgal framewark of corpomte donations by the
Finance Actof 2017. The petifion contencded that
these amendments infringed the dtizen’s
fundamental *Right to know' umder Article
191z, and were not saved by any of the
permissible restrictions under Articie 19C2). The
wires af the amendment to FCRA effected through
the Finance Act of 2006 were also impugned.

The granvamen of the petition was that the
country's aubonony, militabed against
trans parency, incentivised cormupt practices by
lifting the: caps on corporate donations and
allorwing comeributions by boss-making and shell
COmpRnies.

Cansequently, the nexus between palitics and
big business was rendered more opague. The
imstrument would enable pecial interest groups,
corporate loblyists and foreign entities to secure
a grangkehold on the electoral process and
influence the country's governance to public
detriment. By relieving the political parties of the
dusty bo disclose the particulars of their donors,
the amendments eroded the BCl's constitufional
rale and deprived citizens of vital information
comeerning slectoral funding. Further, the
recourse be o money bill te amensd the relevant
larws subrverted the legilative scheme envisaged
im the Constitution.

Bonds, the Pvoured mode
Chver time, elecinral bonds have become the
Ervoured maode of political donation. Bonds
worth 12,791 crore have been sold in 27 tanches
undil July 2027, The ADR's research hos shown
that electoral bonds accounted for 55 9% of the
dtnabmﬂl:laIE:ngl’S ISE.crutE received by 11
itical parties. U by, the BIP got the:
lon's share of 74.5% of electoral bonds redeemed
il WR0-2021. The INC was a distant second, at
115, fallowed by the Biju Janata Dal, the YSE
Congress Farty and the Trinamoal Congress.

Tt will b maive i believe that political parties
depend on these inflows o meet their insatiable
regquirement of funids. The expenditure on the
last perveral election to the Lok Sabha has been
estimated at betwesen T55 000 e 260,000 crore,
Most deafings of political parties comtinue 1o be in
cash, but the recsipts from elecionl bonds
enable them to meet their tansicions with the
formal economy, such as the oosts of

infrastructure expansion, equipment and
publicity in the print, electronic and digital
media. This gives them an enormous sdvantage
over thedr rivals in influencing voter behaviour
il electorl outcomes.

MAfter an agonising six-year wait, the challenge
tor the constitationality of electoral bonds is now
approaching denouement. Meanwhile, a general
election to the Lok Sabha and 30 elections to
Srate Assemblies have been beld. In most of these
contests, the political formations in power have
erjiyved the advantage of augmented inflow of
corporate contritutions, thanks to the EBS that
inherently fvours the incombent.

Thie Supreme Couwrt of India did not take
hnd]vluthepeﬂl:rlﬂ:: mpﬂlrdplmtunm
the i d scheme, p of
I:hrm:qjivnsuﬂ raised] in their [petition.
Rejecting the plea for interim stay, the top court
inits arder of june 23, 2021 posited that it was

far a voter o pierce the scheme’s weil of
secrecy by tallying the expenditure on elecioral
bands disclesed in corporate filings with the
cormesponding receipts in the andited acoounts of
political parties. One wonders how, Even ifa
determined voter had the capadity o scrutinise
the returns of the: suspect corporabes and palitical
parties, it wouk] be pointless gince the schems
does not require the donors and recipients to
furmish disageregated information regarding their
electaral band transactions.

Significantly, the grvermment has also stressed
the imperative of protecting donor anoaymity,
mstensibly to shield them from retriution by
poditical rivals. The Salicitor General has argl.td
that ancmymity is central to their right to privacy,
even thaugh this fundamental right is not
available o artificial legal persons. Over S4% of
the slectaral bond sales are in the denomination
of one crope rupees — . sum beyond the cipadity
of individhml dooors. Mareover, particubrs of
individuals contributing T200000 and absnve are
duly disclosed in party accounts. Why must

corporate donars receive greater protection?

The hope

The pendency of the FIL hos been marked by
rare interludes of activity and long streiches of
sommolence. It i gratifying that the Constitution
Bench, o which the crux of the PIL was refermed
s expedifiowsly conduded the bearing. Having
regard i the strength of the case against the
Scheme and the Suprems Court's stellar record in
ﬂpmﬂuguumpedmer#l:mﬁmlmnuf
speech and expression and empowering the vober
ey make an informesd choice, one may hope that
the next round of elections will be contested on a
regsnmbly leved-playing fiedd.
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Branded, generic and the missing ingredient of quality -

any patients seek or solicit 2 ssoond

opirion in a medical shop — that of the

sedler. Amy schoal fnalist or schoal
drop-out whi can read a doctor's prescription in
Englizh or mysterious scribbling will do. It need
not be a quolified pharmacist. Queries ange
from, “ls this medicne too strong?” “What is this
medicine for?” to *Does it have any serions
side-effects?™ The replies are supposed to be pro
Bora ar free under the guarantes that the
prescribed medicnes will be bought from the
same medical shop. The prescription may hane:
‘been written out by the most famows cardiologist,
neurologist or gastroentenologist, but it is the
werdict in the medical shop that is accepted
without amy dowbt. The same person will not ask
any questions at 3 bar counter or Bguor shop on
wheether alcohol is injurious to health, or what
the chances are of developing Bity liver, drrhosis
and liver Ruiluare. Nor will be sk the personata
shop selling cgareties whether cgarettes will
affect his hngs or Guse cancer. Ina
supermarket, customer s ignore the insecticide
caating on vegetables and fruits and will never
ask a question about safer alternatives.

Generic over brand

‘This is the: reality of over-the-counter sles in
Indiia, where a salesperson can decide which
‘brand of peneric medicine {pharmacological
compound) can be ghven o a patient. The
prescribing doctor has no freedom to mention his
Evourite brand in which he has imvesied his faith
in terms of guality. On August 3, 2027, the
Mational Medical Council (NMC) directed all
dioctors to onlby generic names and not
‘brand names which led to protests.

Brand names are shunned because many
cheaper. In 1975, the Hathi Commitiee demanded
that all brand names should be weeded out
gralually. That only certain rencwned and
‘branded compamies have quality is a myth
propagated by the big pharma companies, with
their expensive propaganda and unethical
marketing technicues at work.

There & an alleged nexus between
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pharmacautical companies and doctors who can
e infhsenced bo give in bo unethical marketing
and promotional affers or kidehacks. But the
Inddian Medical Association and allied
professional arganisations of specialists believe
that improving access to affordable medicnes is
jpart of thesdr ethical commitment to patients. A
doctor's reputation on successhl treatment
depends on the reliability of the quaniity and
equality of the active pharmaceutical ingredient in
a tablet, syrup or injection available ina
pharmacy. But who will guarantee compliance
with those quality parameters? Individual
manufacturers? The networks of pharmaceatical
indhustries, Indian standands and quality contral?
Price contral authorities?

Mo compromise on guality
The prevalence rate of spurious and “not
standard gquality” medianes (NS0s), stands at
4.5% and 3.4 %, respectively, as shown by bwo
mational dnag surveys in the st ) years wsing
thensands of simples from retail chemists across
Inddia. In safegarding a patient and enabling
comyplete healing, drsgs must be K00 quakity
test-passed. Having even 5% of medicines failing
o pass cpuality bests is simply unacceptable.
‘The grvernmeent must ensure the gquality of
medicines produced. procured, and supplied
throusgh its Universal Health Coverage system as
well 3% the private health-rare network. For this,
ithere has bo be perindic lifting of smples for

all medicines in the market are of standard
qu.lﬁ:ly dm:h:lnsl'u.l]rlbea]luwdtuLu i Ehesir

inm, the name of the company
ﬁnhmdnﬂs] in whiich the prescribing doctor has
eonfidence in in terms of the quality of the
meclicine.

‘Without such a reliable asurince from the
greernment, it does ot have the maoral right o
enforee prescription anly by generic name.
Bareover, contral over choosing the brand will
jpass on to the chemist, or, even worse, the
halFkmowledgeable siles boy who, it is feaned,
will decide the brand primarily on the basis of
profits io be gined.

Dther issues
The: arvilability rate of all essential medicines
muzst be above S0%. In a snudy of the availabilicy
of 50 essentil paeditric medicines in
Chhattisgarh, in 3M0 — the first of its kind in
India — my team caloalated it bo'be ondy 17%.
Mon-essential vitamin tonics and cough syrups
lime the shebes ina pharmacy but there is no
trace af the low profit-mangin essential

medicines. There mut also be a ban on
unscientific combinations of medicines -
currenthy aroumnd 400 of the retad markest in

a1,

To ensure afordable medicines for all under
Universal Health Care, free medicines and free
impl ion needs o be monitored. The

testing. Babches of medicines that fil the quality
#test must be banned, with punitive action taken
rainst facturers. This will elim repeat
defaulers from the supply chain. The mechanism
and systems are in place but are not implemented
in earnest.
Limited's practice, where all supplied medicines
are kept under quarantine stock Gl double
blinded simples are deaned in quality testing by
government and private sector iboratories, is
worth replicating. it is only on receipt of a pass
equsality test repon that stock entry is done.

Till suech time as the government is able i
muike the assurinee (with concrete evidence) that

netwark of anonshadhi bradres needs (o be
expanded. Approved norms of the profit mangin
Bar whalesale agents must be limited to 15%. Far
retailers it must be 15% over the ex-Bctory ar
manufcturer's selling prices (MSP) excuding
transportation cost and VAT, Withowt these
comprehensie measures, accessibility o
cheaper medicines in India will be a mirge.

Fallowing the Indian Medical Association's
protest, the NMC bas withdrasn the order on
“geneTic prescribing’ since August 23, 70273, But
this is oaly a case of one step forward but two
steps back in moving to the goal of universal
aceess to affordable geperic medicnes for all
withonst brand names.


https://www.evastaliniasacademy.in/

