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Demolishing the frame from outside the Constitution

he ofien-repeated term “chilling effect™

does nait really caprure the gravity of

what transpired in India recently. The

Delhi Police conducted extensive raids
on the news portal MewsClck, eventually
arresting two persons, including its founder and
Editor-in-Chief, Prabir Purkayastha, in cases that
have imvoked the Unlawful Activities (Prevention)
Act. The police acrion was sweeping in nature,
with even very junior staff within the news
organization searched and their electronic
equipment seized.

In birief, the First Information Report accuses
the news organisation of sccessing funds from
pro-China elements and in rrn, through ks
coverage of events such as the farmers’ protests
in 2002021, undermining the internal security of
India. The news organization has rejected these
ACCUSAtons.

That such drastic police action against the
media, to the extent of invoking a terrorism law
against journalists, raises serious questions over
the erosion of freedom of speech and expression,
has been extensively commented upon. But it
would be a mistake to look at this development in
isolation_

When seen together with other ends, such as
the increasingly precarious position of religious
minorities subjected to an unrelenting cyde of
violence and demonksation, and specific changes
to political finandng in the introduction of the
opaque instrument of electoral bonds, a
conspécuous pattern emerges that has wider
repercussions to the idea of democracy and rule
of law:

An immediate response of the media
fratemity, thar was justifiably concerned, was w
write a letter o the Chief Justice of India, [y,
Chandrachud, exhorting him o take judicizl
notice of the matter. The logic perhaps was that a
Supreme Court of India that gave India the Gamed
“basic structure doctring™ in an arempt o
restrict maporitarianism running roughshod over
fundamental rights, would see that a line has
been crossed.

Court’s role

A gamur of developments over the past few years
relating to refigions minorities, freedom of
expression and speech and political financing
makes it amply clear that the basic elements of
the Constinution are being subwverted from ouside
the texx of the document. This requires the Court
to g0 beyond begal texmual obsessions w
countenance the challenge posed to the
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Constitution's identity as a democratic, liberal,
mransformative document. At stake is akso the
identity of the Court and its readiness o guard
the Constinution.

The question of what the extent of a court’s
rezch should be in a democracy has gripped legal
scholars for centuries. The fact that a court ks an
unelected institution in a system that has an
elected legislature has led several scholars to
question the legitimacy of the judiciary
down laws made by an elected entity. Parliament,
after all, is seen as the representative of the
people’s will.

Bur even those sympathetic to the legitimacy
question have taken the role of courts in
protecting the democratic process very seriously.
To draw from the arguments of john Hart Ely, one
of the foremost constitutional scholars of the
20th century, the way the courts could justify
their powers o intervene in the decisions of the
legislarure is to focus on the processes that
sustain democracy. Whar rules and values should
govern a society are perhaps decisions best lefi to
the representative body. But the courts have an
obligation 1o ensure that the integrity of the
process of democracy is protected.

This is so because if the democratic process is
faulty, then there ik ample scope to rakse
questions over the legitimacy of the
representative body itself. For example, if the
electoral process is structured in a manner that
excludes minorities from effective representation,
the equality principle takes a serious hit. If there
is widespread rigging of elections, the legidature
emerging from such rigred elections will be
subjected to the charge of Dlegitimacy and its
decisions questioned.

“Thus, a court, being unelected and outside of
this process of popular representation, would do
well to ensure at bare minimum the integrity of
the democratic process. In a sense, scholars such
a3 Ely have also argued thar this insulation from
the electoral process is perhaps a good reason
why courts are well placed to ensure its integrity.

In the Indian contexr, these discussions may
seem academic given that the powers of the
Supreme Court today clearly indude those to
strike dwn Laws and constinutional amendments.
It has even imposed an implied restriction on
Parfiament in amending the Constinution through
the hasic aructure doctrine. Therefore, it would
nat be wrong to argue that protecting the
democratic process i still at the very core of the
Court's duties.

This protection, however, cannot be ensured

with a textual ohsession in determining what
subwerts a constinution. It is immensely possible
o retain the text of the constitution bur diminish
it from the ourside. It need not even require
ordinary laws. To understand this process, we
should engage with the idea of democracy
beyond the process of elections.

Democracy undermined

For Richard Dworkin, another importane begal
and political scholar of the 20th cenmury,
demicracy is not just in the principle of majority
decision-making. Decisions should also be made
under democratic conditions “whose structure,
composition, and practices treat all members of
the community, as individuals, with equal respect
and concern”. This is the constitutional part of
“constitutional democracy™.

To simplify, it is not possible to ensure these
“democratic conditions™ without basic values that
contribute to & robust democracy — freedom of
speech and expression, freedom of association,
and & gamur of rights that ensure that
majoritarianism does not go berserk. The Indian
Constitution, one could confidently argue, has
rextually created these conditions as best as it
could. Many of these, induding the democraric
system and fundamental rights, form part of the
basic structure of the document as articulated by
the Supreme Court.

Bur subverting these conditions does not
require a full-blown rewriting of the Constinmtion.
In fact, it does not require rewriting the
Constitution in any manner. When terrorism laws
are invoked against joumalises, the fundamental
right to speech and expression is texmally intact
in the Constiturion bur takes 3 dent cutside.
‘When hate speeches against minorities are left
unchecked, secularism remains intact in words
but not in experiences. When electoral funding is
opaque, democracy is confined to paper.

To legally invoke the basic structure doctrine
in some of these circumstances may be
impossible given the theoretical restrictions that
come with such a doctrine. It is, and rightly so,
reserved for certain specific circumstances. But
the Court has enough powers already to arrest
the decline if it realises the effect of this larger
trend. Turning a blind eye to swch profound
violations of democratic conditions outside the
rext of the Constimition and laws would render
bath the Constinmion and the Coure withgis thisir
dentities. How the Court responds to this
challenge may determine not anly the fateof the
people bur also that of the Court.
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Centralised procurement as a powerful health idea

magine that you have dedided to go up

against McDonald's in India. The homegrown

vada pav will go up against the mighty burger
and come out trumps. And so you build a plan o
have hundreds, nay, thousands of franchises all
over the country. They will sell clean, hygienic
and tasty vada pavs in the millions in the years
CIHTIE,
‘What a great idea, and let us hope that
somebody actually does this. Bur here s a quick
question: should each franchisee purchase their
own potatoes, of would vou much rather have a
centralised procurement team to do the task? You
willl quickly realise thar there are two central
problems to solve: price and quality.

Each franchisee conducting negotiations with
potate sellers becomes a problem when it comes.
to price. The amount of potaoes that the entire
‘business needs to purchase will be more than the
amount of potatoes thar each franchisee will need
to buy. S0, who do you think will be able to
negotiate a better price? The centralised team, or
each of the individual franchisees?

zach franchisee conducting negotiations with
potaio sellers is also problematic when it comes:
to quality. Each franchisee might have a different
idea of what is accepable quality. And, each
franchisee might have a different idea about what
makes for & good potato. But that would then lead
to each franchisee’s vada pavs having a different
taste — and that just will not do in a franchisee
model.

This brings up another question. So, why
should hospitals be any different when it comes
to drug procurement?

In India

Many countries and international organisations
(including McDonald's) have shown thar a pooled
‘buyer model for drug procurement addresses
many issues that are related o price efficiency,
stockours and quality concerns. Bt for reasons
that have remained mysterious for decades, the
central government chooses to ignore the merits
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of pooked procurement when it comes to
schemes such as the Central Government Health
Scheme (CGHS), the Pradhan Mantri Jan Arogya
Yojna (PMJAY) and the Employees’ State
Insurance Scheme (ESI).

Corporate hospital chains, on the other hand,
are well aware of the benefits of pooled
procurement. For years on end, they have
conducted direct negotations with
pharmaceutical companies, and avalled of
significant discounts. Patients at these hospitals
end up buying these drugs at maximum retail
price of course, but that is another story. We
cannot hedp bur wonder why many maore
hospitals cannot team ugp to form buyers® cdubs,
benefit from better bargaining power, and then,
being not-for-profit instrutions, pass on these
&t savings to patients.

The focus in these papers

A recent paper, “A National Cancer Grid pooled
procurement initative, India”, demonstrates the
wviahility of just such an idea. Group negotiation,
uniform comtracts, and, finally, purchases by
hospitals associated with the National Cancer
Grid for 40 drogs resulted in savings of #13.2
billion. Without rement, the cost
wotlkd have been 215.6 billion, with savings
ranging from between 23% to 99%. As the authors
say with quiet understatement in the Last
sentence of their ahstract, their study reveals the
advantages of group negotiation in pooled
procurement for high-value medicines. This
approach, they conclude, can be applied to other
health systems besides cancer.

We are in complete agreement; our paper,
“Unifying India's Healthcare Markets” makes just
such an argument. We show that the central
government is not consistent in how it covers
different categories of beneficiaries under the
CGHS, ESLand PMJAY. The same procedure, for
example, might be available in one scheme, bur
naot the other. And, centralised procurement,
sadly, is not yet a reality.

It is not that the central government is
unaware of the benefits of pooled procurement
and price discovery.

When the government (through the Natiomnal
Alds Control Organization) procures male
coniraceptives, it invites tenders from private
manufaciurers and then offers to buy from all
those who are willing to match the lowest price.
Haow does the government ensure that the
suppliers are not colluding to keep the price
high? HLL Lifecare Lid., a public sector unit
(PS5, with the highest manufacturing capacity in
Inadia, provides a benchmark price. All the
bidders know that if they are not competitive on
price, the government will just procure all its
requirements from HLL and they will be beft with
unused mamufacturing capacity — and as a result,
face huge fixed costs and overheads.

The govemment can folkow this model for
most of the drmgs it procures. It has many
pharma PSUs that can provide benchmark prices
and also ensure that the government has
leverage. Such leverage ensures thar the
government is not forced to buy from private
manufaciurers, given that there is competition
from P5Us which can make supplies at a

competitive price.

The issue of better quality
Finally, in addition to cost savings, buyers' dubs
can ensure better quality by having the supplies
rested independently rather than having to rely
on the drug regulator to ensure quality: This is
nait 3 new idea; this is standard operating
procedure for buyers in many developed nations.
Centralised procurement, or
procurement, is a simple vet powerful idea that
has the power and the potential to reduce costs,
ensure better deployment of funds in other areas
redated 1o health care, and ensure availability of
life-zaving drugs in this country. It is an idea with
baoth theoretical backing, and now empirical
validation. It is an bdea thar India should
implement at scale, and as soon as possible.
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