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Mountains of plastic are choking the Himalayan States
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The long road to reforming India’s political party system

ith the general election 2024 inching

chaser, the spate of political defections

acrass the country & no caase for
surprise. In Bihar, MLAs from the Congress and
the Rashiriva fanata Dal have moved o the
Bharativa Janata Farty (BIF) while the elections o
the Bajva Sabha that were held recenthy s
cros-vating in fvour of the BIP in Himachal
Pradesh. The MLAs comcerned have now been
disqualified under the anti-defection Lo, In the
Anlhra Pracdesh Assembly too there have been
disqualifications under this bw.

H . an adjudi v develog fram
muore than a fornight ago makes ooe doubt the
perceived need and utlity of India’s
anti-defection Lo, On February 13, 2004, the
Maharashira Legiskative Assembly Speaker
delivered his verdict on the split in 20273 within
the Nafionalist Congress Party (NCP)L No MLA
from either Biction of the NCP was disqualified,
and the Ajit Favar Raction was recognised as
being the “real” NCP. Unsurprisingly, the onder
appears bbe similar to the Speaker’s decision in
the split in the Shiv Sena where neither Bction
was disqualifed. and one of the competing
factions (in that Gise, the Elnath Shinde Bction)
was recognised as the real Shiv Sena.

Transgressions that pass muster

While official copies of both these dedsions are
unavailable, the reasoning that went into the
decision can be discerned Eom the lvestreaming
of the Assembly proceedings. Rebying on the test
of kegislative majority, the Speaker noted that the
Ajit Perwvar-led Easctiom of the NCP had the support
of 41 out of 53 NCP MLAs, making it the real KCP_
Miore intriguing was the Speaker's obeervations
on the applicability of the anti-defection Low o
these proceedings.

‘What transpired between June 30 and July 2,
2023, when the NCP split wertically, i termed as
an expression af "intra-party dissent”. In
uncritical terms, the Spealker has sid that such
intra-party dissent canmot be subject to the
punitive provisions of the Tenth Schedule, and
the dissenting MLAS cannot be disqualified from
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the Assembly. However, the soundness of this
abservation can be questioned on the ground
that if amy dissenting growp within a poliical
party wishes to distance itself from sich a party,
it must ideally merge with another party soas o
e alble b chim protection under the Tenth
Schedule. Under the anti-defection Lo, a Fiction
that splits from its original party cannot claim
exemption from disqualification on its own, given
that the "split” exception was deleted from the
Tenth Schedule in 2003,

The enly exempticn available now to
legislators moving in groups is that of mergers,
which mandatorily require 2 minimum of
two-third members to separate from their
political party and merge with another. As is
welHcnown, in both the Shiv Senaand NCP splits,
thee splitting Exctions Jed by Bonath Shinde and
Ajit Pawarr, respesctively), did not opt to either
merge with an existing political party o establ
an aliogether new party. Instead, each of the two
factions claimed to be the original political panty
themsebes, and formed an altemnate governmient
with other poditical parties. In neither of these
cases was there a menger within the strict terms:
af the Tenth Schedule.

It wanskl hanve besen imteresting o see the
Speaker contend with this issue in both these
cases purely in terms of the language of the b,
Instead, the Speaker made a mther worrying
observation to the effect that it is in the very
mature of politics for leaders o forge new
alfiances, undo ald rebtions, and make or break
into mew forme, and that such political
morvements cannot quakify as defections under
the Tenth Schedule. Why have the anti-defiection
bw in the Constitation when even the most
manifest transgressions of the kow are allowed o
[pass muster with the adjudicating authority?

The Speaker's concern for preseration of
inner-party dissent is budable, especially when
hesays that the Tenth Schedule canmot be nsed 1o
silence party members. The Speaker had to go by
thee egiislative: strengith of each faction in
determine the real NCP, becauce reliable
information to that end could mot be sourced

from the party's constitution, leadership and
organisatiomal strocthure.

The isswe of democracy
Undeniably, this highlights the need for better
thought-ms reform of the political party sysem —
ome which accounts for adeguate democracy
within parties. Defections are often engineened
om the premise of an absence of inner-party
democracy in the original political party ofa

legislatar. T sy icallly remedy this
comoern, it i time to first conduct a thorough
sty of how robust democratic structures and
processes are within parties, and, second, wsher
i statutory regubtion that compels political
parties In ensure greater imner democracy. The
F55th Bepaort of the Law Commisson of India
proposed i tos the Rep dan af
the People fct. 1981 which could mandate thot
besides having a comstitution, political parties
elect an executive comemitbes (for the party),
select candidates who are o contest elections bo
Parliament or State Assembilies, and conduct
regular elections within the ity at every level.
The Law Commissian ako proposed granting the
Election Commision of India the powers o
impuose mometary penalties or withdran the
registration of 3 political party in case it failed 1o
comphy.

The Law Commission's recommendations have
yet i see the ghe of day. Evidently, in the
absence of more robust means to ensure
imner-prty democracy, the Tenth Schedule bad
By bee circumously put into disuse in the Shiv Sena
and NCP verdicts — both instances where the
arti-defection Law coulid well be applied? The
Bharashira Lepisative Assembly Speaker is now
presicling over a committes which will review the
amti-defection Low. Given his recent encounters
with this Low in two high-profile matters, there
eould not be a better apportunity than now far
India to get an anti-defection Low best suited to its
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