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A progressive UCC must protect the childs best interests

1 time when the government moy
brring ina Uniform Civil Code (UCC) by
hodding a gpecial sescion of Parliament
on September 1822, 2025, there isa
mesist] b ehiink Bevond polygamy and divarce and
ather such Bsues. A UCC canmed confine itsell w
merely charging the rule of the father being the
natural guandian. it must go beyond this and
provide for, in unecquivocal berms, the “best
imterests of chikd” principle in all custody
dizputes. 1t must deny absolute rights of
binlogical parents vis-gvis sdoptive parents.

The Guardians and Wards Act, 1890 congiders
the welfare of the child as the prime
consideration in the determination of aistody.
Section 6 of the Hindu Minority and
Guardianship Act, B56 declames the father as the
natiral guardian and “afber hing® the mother; the
mdther would ondinarily have custody till the
chilel aftains five years of age. The person would
Josse custody il shehe ceases 1o be Hindu. In
Githa Hartharan (999, the Supreme Court of
India beld that the expression “after him' does not
necesgarily mein ‘after life-tine’ of the Gither
but, instead, 'in the absence of”.

Child custody amd the biological link
Interestingly, cusiody under lidamic bw i the
right of the child and not of the parents. In fact,
the Father i o number six in terms of the right 1o
custody after the moather, mother's mother
howesoever high, patermal grandmother, sister,
masternal sunt and paternal aunt. Under the
Hamah schoal, the mother does not lose custody
after she ceases to be a Muslin,

Islamic L gave custody to the mother tlla
oy attains seven years and a daughter till she is
17, unader the Hanafi school. The Shafi and
Hambali schools gave custody o the mother Gl a
daghter is married. Under the Maliki school, the
mdther gets custody of even i made child il
puberty and female child tll her marrige.
Therexfter, the child gets the right o make 3

Lt us corgicher the issues that are Bir mone
complex than custody daine between Eather and
mither — Le., the clxims of biskygical parents
after adoption, and of an “accused of rape”
binlogical fther. Indian courts ane aftsching
greater imporance now o the claims of
binlogical parents in preference o adoptive
pavrents without due comideration o the best
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imterests of the chikl On July 26, 207, twa
wamen judges of the Bombay High Court ondered
bt the custoddy of a child whe had slready been
adopted o be given o the biclogical father (he i
accised of rape which resulted in this child being
born). In October 203, the [7-yer-old biokygical
mather on realizing that she was pregnant is
alleged to have eloped with him, and gave birth 1o
a boy on November 26, 2001 Based on a
comiplaint by the minor mother's father —
albesgivgg rape and various crimes under the
Prodection of Children rom Sexual Offences Act
(POCED) Act, 2002 — the biological father was
arrested but was granted bail lager.

The mother and child were sent to a home in
Mumsbai. In 2007, the biokogical mother got
married to another person and in the brger
interests of the chikd, surrendered the boy b the
Child WelEsre Committes (CWE) for adoption.
Thie child, under Section 3803) of the Juvenile
Justice ([ Act, being an unwanted child of a
wictim of sesual ssanle, was deckared free for
adoption by the CWS. He was handed over o his
addipiive parents on Jamiary 3, 2023

Surprisingly, on the bickgical fither's habes
corpus petition, the High Court stayed the
adopiion procesdings and despite the trauma o
the childl and sdoptive parents, the child was
refurned o the shelter homse, In jJuly, the CWC
rejecten] the hislogical father's application for
custody on the ground that a biokgical Gather
canmot take sdvaneage of his own crime and
giving custody to him would mot be in the best
interests af the child. On July 6, the High Court
hamded over custody of the child (o the bickogical
Esther without bearing the biological mother. The
alleged lowe story is the version of the EBther and
mot of the muther who, under Section 164, had
o] thont ghee was ooerced 1o go with him and that
the sexual relatiomship was not consensual
Unforturnatehy, neither the best intersas of the
child nor the biological mother's emotions were
Eaken into account. The mother was opposed o
giving the child o the biological Bther. The
regjuirement of corsent of thee rapist Bther in
such adoptions would set the wrong precedent.

Accase of adoption

Simailarly, in Nasrin Begum (2022}, 3 two-jucge
Bench of the Allshabad High Court gave the
custody of a girl child w ber biological parents in
preference (o the rights of the adoptive parents

who, under & notarised deed, had sdopted a
three-maonth-old child. The family court on the
basis of the estimeny of the child, now ix years
ald, and in the et nterests of the child, had
decided in Bvour of the sdoptive parents. The
biological parents assented thal mere custady for
sometime was given (o the adoptive parents. Does
0ot Section 22 of the [] Act provide that
adoption com pletely severs the ties berween the
bicdogical parents and the child?

Wiy woukd any parent leave 3 three-month-obd
child in another country without the child being
given in adoption?The family court dghtly
concduded that children canmot be trested as the
“‘chatte] and property” of their biological parenis
and she should ot undergo the Exrma of
separation frm her adoptive parents who hod
given ber all the love amed care over six years or
son. The High Court overlooked the fact that the
biological parents had spent the summer
wacations every year from 208 w 38 with the
child amd the allegation of a denial of vigitstion by
them was not made out from the facts. In Gct,
the sdoption deed did mot contsin any vigitation
rights by the biological paremts.

The trauma which a child and it adoptive
parents would undergo was not given much
comsideration though the court did acknowledge
that the child would ‘undergo some diffscalty” in
the beginning due 1o separation from the
achoptive parents. The court gave much
Emportance m the right of the dhild o know her
real identity and the right of ber bickgical
parents to her custody. The count moved on the
premise that there was no kegal adoption and,
therefore, the adoptive parents having no right in
respect of e chikl But the Bombay High Court
ny fftigpeer (R021) ignored tha the fact of sdoption
e ok vallid in terms of Muslim lavw. The court in
thee imerests of thee child hod refised o give
custocly 1o the biological parents 2= the adoptive
parents wene ghen a fve-day-old child; it was
only because of their care that the child
recovered from jaundice.

A progressve UCT should nit overemphasiae
biological thes. It must prodect the rights of
achipive parents; otherwise people would not
adiopt children. Similarly, it should not insist on
the matrimonisl bond between parents and
shoukd ideally make provision of guardianship
even for a single parment, surnogate parent and

fueer parents.
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Dalit-targeted violence, a dimming of Tamil Nadu’s halo

nan incident in Tamil Nadu earlier this
maoath, a Dalit school student, Chimmacdurai,
wad attacked by thres students wislkding a
miachede. His sister was also attacked when she
tried 1o imervene. Dalits continue D Bee viokence
i somme form or the other across India every day
Hiwwever, the incident, which took plece on
August 9, in Nanguneri in Tiruselveli district,
shocked the State as the perpetrators were school
students, who belong to the numerically
deminant commumity in that region.
Earlier too, there have been similar incidents
i the Seate where Dalit students have been
attacked - Muruganandam and Pradeep, from
Cheranmahadei, on Augest 4; Hariprasad of
i, o Auggust 14, and a case on abus
near Barur on August 28, The perpetrators were
either students or vouth aged between 16 and 25
wears. I is common knowledge that many
students, particularty in mural Tamil N, wear
specilfic colour bands on their wrist a5 a mark of
caste identification. In a State that has a history of
caste vinlence against Dalies since Indepencence,
the atest incidence i cause for woarry, These
incidents must mot be seen in Bolaion. There ane
many factors such as a nushrooming of ciste
onganizations that run igh on caste pride, 2 near
total sheence of ant-caste activism within the
pewerful Other Backward Clisses (0BC) by social
anal puditical organizations, and even the feehle
response from non-Dalit intellectuals.

Caste pride
Today, the primary role of the caste
onganizations, mest aften patronised by
yourggsters, is bo create exaggerater] caste-specihic
symbuolisms. Thes: arganisations typically
portray Dalits and their development as x threat
o their interests of their communnity. By
onganizing ‘gury pocfas’, every caste hos found a
social jeon around which to rally. It is not
Tar-fetched o imagine that the vourgsters behind
the violent incidents mentioned above were
influenced by this. In the past three decades,
every pevermment and other political parties have
nast only allowed but also fully participated in the
celebration of thess crbe oons.

Adver the arson and viekenoe agxins Dalits in
I ir i 2002, o o separabe an
inter-caste couple, several caste onganiations
besgan to openly oppose infer-caste marrisges.
For instance, the Pattali Makkal Katchi, which
represents the Yanniyar community in Tamil
Madu's northern and western districts, rallied
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Social and
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non-Dralit organisations ssiret the Dalit
community in 3004, Though it petered o, it was
a development that reflects the changes within
Tamil society.

In 2045, Dhyeeran Chinnamsalal Peravad leader
Yurvaraj and his accomplices killed a Dakit
student, Gakulraj, for speaking to a caste-Hindu
girl. In 3016, a Dalit vouth, Sankar, was killed in

rmakaipettai for marrying an OBC girl. Formers
Tamil Nadu Deputy Chief Mirster 0.
Parmesrseham even denied instances of
caste-based honowr killings in Tamdl Nadu on the
Hoor of the Assembly in 2005 when there was a
demand for a special lww against i, This reality,
enich ke the rest of India, & in stark confrast i
e by that excists around Tamdl Kadu outside
e State.

The political Factor

The Dravidian parties — the Dravida Munnets:
Kazhagam and the All India Anna Dravida
BMunnetra Kazhagam — and all nations] parties
have a presence in the Seate. While it s troe thar
these parties, except the Bharatiya Jansta Party
CE|P), ddor ot diirectly suppart thess caste
organisations, the ruling parties seldom speak
againet theem or take action when there ane
eransgressions commitied by these organisstions.
This is because these political parties are
dependent on the vore bank af the numerically
domsirami OBC commumities; there is palitical
compeition o appease them. The political
parties, which see no comradiction with these
caste-arganisations, are quick o form an eledoral

Madu? There has been no research, no debate or
palitical marratives to explain this emergent
phemsmenan.

Another warrying development is the rise ol
thie BJP in Tamil Nachs. BJP e Hindutva polities,
as inother places, pampers the caste pride of
powerful Brahmin and non-Brahmin caste
orgnisstion. There & open support for
caste-tased oufits and encouragement o castes
b reschaim their pest based on myths. Such myths
anly reinforce caste consamsnes in the minds
of upper caste students. BIP State Unit Presicent
K. Anrommalai, on 2 yrtrn” scross Tamil Kadu, did
nol speak about the violence while he went o
Marguneri.

Public intellectisals rarely speak about these
problems in Tamil Madu I.udan- IF Dialies: flag the
wiolence and discrimination,, Bralhmins are
partzyed to be the common eneny and the
waices of Dalies disreganded and suppressed. In
Tamil Nadu, Dalits have historically been at the
Foredront and cominue o be keological
oppanents of Brahminkm_ It is troe thar
Brahminical hegemony exists and should be
oppased]. However, does that mesan tha the
sues Baced by Dalits should not be discussed and
dehuted ina traveporen manner?

Ushering in reform

Rather than suppress the Dalie crivigque, socil amd
palitical organigations must acknowledge that
there is ungent peed o sdcress the e of
wiolence against Dalits in the Seate. They must
discourage the Brntion of caste-based

allisrce with them i they manage 1o

organisstionm, and existing case

i communities.

Afer opposing the hegemany of Brahming and
pursuing the politics of amti-Brabminism, the
Dravidian movernent Jid not do much o0 oppose:
the dominance of powerful OBC communities ar
speak about these issues vociferoushy. 1 is only
Dalit arwd Left crganisations and individual thae
are spotlighting the extent of the violence that
Dalits face. Viclenoe against Dalits by powerful
OBC commurities s nol 3 new phenomenan
either. Pandit lyothes Thass's Thamisfan
newspaper reported many such incidemts in the
early 20th century.

Wy are Dalits Escing violence in a Seate ruled
by political parties that boast of promoting social
justice? Why did not anti-Brahmin politics
eransform isell inko anti-caste poalitics? Wt is
he connecion between social changes that have
Eaken place 5o far and the siiuation now in Tamil

urg'.lmaﬂll.lr:i Gumvernments must sEOp
participating in guru poojas’ and exsblishing
memorials for caste besders. Importantly, the idea
of equality should be propagated earnestly in
srhools, colleges and workplaces. In schools and
enlleges, monoring committess thal mvolwe
peachers and parents must be set up o handle
dizcrimination. The police must be held
acoountable where there & lax investigation and
in bringing the perperaors of violence againsg
Dalis ko justice.

The Dravidizun mervement stands for social
Justice. The criticism of Dalit activists, political
panties amd intellectuals i not 10 negate the
achievements of the movement on the social
Justice front in the last 100 years, but anly o
paint out the chasem berween it lofy bdeals and
the situation on ground in an effort o cormec s
course in the pursuil of inchusive social justice.
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